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FINDINGS AND JUDGMENT APPEALED FROM, 
dated MO-74. 

united states district cotht 
westers Dicrr.icr cr new vd;ix 


USAcheo, INC., 


Plaintiff 

- Vi - CIVIL 1977-646 

HOWARD A. GOLDSTEIN nnd HOV.'ARD A. 

GOLDSTEIN d/b/a GOLDS SAL ASSOCIATES, 

Defendants 


FINDINGS and JUDGMENT 

This case was tried before the undersigned 
and a jury on December 11 and 12, 1973. At the trial 
the court determined that the only questions to be 
decided by the jury werei (a) Has the plaintiff sustained 
damages by loss of profits due to sales made by Goldstein 
within his contract territory? (b) if so, how much in 
dollar damages has the plaintiff sustained by loss of 
profits between August 29, 1977 and November 27, 1973? 

The jury found that the plaintiff had not sustained 
damages by loss of profits due to Bales made by Goldstein 
within his contract territory. Based upon that finding 
by the jury, I find that there is no reasonable probability 
that the plaintiff will sustain damages during a period 
of eighteen months following the entry of this judgment. 
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Findings and Judgment Appealed From, dated 1-10-74. 

I find that there is no reasonable probability that 
the defendant •'ill in the future divulge to others or 
use for his own benefit any confidential information 
acquired during the course of his employment relating 
to sales, processes, or formulas. I find that the 
defendant owed to the plaintiff on August 28, 1972 
$3336.00 for draws or advances against commissions, 
no part of which has been paid. It is, therefore 

ORDERED and ADJUDGED that the plaint’ ffs 
application for an injunction against the defendant is 
in all respects lenied. 

ORDERED and ADJUDGED that the plaintiff have 
judgment against the defendant for $3336.00, with 
interest at six percent from August 28, 1972, together 
with costs. 

HAROLD P. BURKE 
United States District Judge 

January / O . 1974. 
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Findings and Judgment Appealed From, dated 1-10-74. 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


USAchem, Inc. 

“VS- Ctv- 1972-646 

HOWARD A. GOLDSTEIN and 
HOWARD A. GCLDSTEIN d/b/a 
GOLD SEAL ASSOCIATES 


SIh? Take notice of an ORDER & Judgment against the 

defendant for S3, 336. 00 with Interest etc. 

duly granted in the above entitled action on the loth day 
ot January . 1 j74 and duly entered in the office of the 
Clerk of the United States District Court, Western District 
of New York, on the llth day of January, 1974 . 

Dated: Buffalo, New York 

January 1 1. 1974 

JOHN K. ADAMS, Clerk 
U.3. District Court 
U. 3. Courthouse 
Buffalo, New York 1 202 

To Henrv W. Wlllia-ns, Jr,. E sq . 

Attorney for Plaintiff 

To Sanford Robert Shapiro. E sq . 

Attorney /or Defendant 


FEDERAL RULES OF CIVIL PROCEDURE 77(d) 
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JUDGMENT entered by Clerk thereon, dated 1-11-74. 
jrnr.MKVT »>\ ji nv vk.riiict 


civ si n-«si 


Huiti'D ^tatrs District. GTmirt 

FOR THE 


fZSTETJl DISTRICT OF NEW YORK 


USA c hem lac. 


vs. 

Howard A. Goldstein and 
Howard A. Cold3teln d/b/a 
Gold Soal Associates 


Civil Action file No. 1972-646 

JUDGMENT 


This action came on for trial before the Court and a jury. Honorable HAROLD P. BURKE 

, United States District Judge, presiding, and the issues having been duly tried and 
the jury having duly rendered its verdict. 

It is Ordered and Adjudged that the plaintiff, USAchem , Inc., have 
Judgment against the defendant, Howard A. Goldstein and Howard A. 
Goldstein d/b/a Gold Seal Associates, for Three Thousand Three Hundred 
Thirty-six Dollars and no cents, with interest at six percent (6%) 
from August 28, 1972, together with costs of this action. 


Dated at Buffalo, New York 
of January , 19 74 . 


, this 11th day 

JOHN K. Lb £112 


Clerk of Court 
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FINDINGS AND CONCLUSION on Motion for Preliminary 
Injunction, dated 7-31-73. 

,■»/( >•> *»•**••••. i wri' i < r « ■ ,< itt-r 

*• IN k ;.vu.-t or yo;<k 


USAf.heni* INC., 


Plaintiff 


CIVIL 1972-646 


HOWARD A. GOLDSTEIN & TCWARD A. 
GOLDSTEIN d/b/a GOLD SEAL 
ASSOCIATES, 

Doffendant 


Harris, roach & Wilcox 
2 State Street 
Rochester, N.Y. M514 
Attorneys for plaintiff 
Tobolcvr'.y, Schlinier & Blalock 
1900 Southland Centre 
Dallas, Tex. (of counsel) 

Sanford Robert Shapiro 
707 Wilder Building 
Rochester, N.Y. K514 
Attorney for defendant 


Frnr-.-s tact 


1. Plaintiff is a Texas corporation. The 
defendant Howard A. Coldstein d/b/a Gold Seal Associates 
is a resident of Rochester, Nov York. 

2. The plaintiff is the surviving entity of 

a merger between it and National Cher, search of New York, 
and is the successor in interest to all assets of National 
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Findings and Conclusion on Motion for Preliminary Injunction, 
dated 7-31-73. 

CJiewB<»srch of New York. In connection with sales 
and distribution of its products, plaintiff employs 
commissioned salesmen to solicit orders and to sell its 
products. 

3. On or about April 19. 1963. plaintiff's 
predecessor employed Goldstein as a sales representative 
and on that data Goldstein executed a sales representative's 
agreement assigning a territory in New York to Goldstein. 

On October 15. 1963 plaintiff and Goldstein executed an 
amendment to the agreement whereby an additional county 
was added to Goldstein's territory. The agreement contained 
a provision that for a period of 10 months immediately 
following the expiration or termination of Goldstein's 
employment he would not sell or offer for sale products 
of competitors within his assigned territory. 

4. At some time around August 23, 1972, Goldstein 
terminated his employment and organized his own company. 

Gold Seal Associates, to solicit and sell products similar 
to the products he sold for the plaintiff within the 
territory assigned to Goldstein in the contract and, 

since that time, has been selling such products within 
said territory. 
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Findings and Conclusion on Motion for Preliminary Injunction, 
dated 7-31-73. 

5. Uy this action the plaintiff souks a 
preliminary injunction, and thereafter an injunction for 
• period of 18 months from the date of final action or 
order of this court, and a pemanent injunction. In 
addition the plaintiff seeks an accounting by Goldstein 
to the plaintiff for damages asserted in the complaint. 

In addition the plaintiff seeks punitive damages. 

6. The proceeding now before thie court for 
determination is plaintiff’s motion for a preliminary 
injunction pending the trial. The motion cane on for 
a hearing before this court on March 12, 1973. The 
defendant had moved to dismiss the complaint and that 
motion was also heard on March 12, 1973. 

7. There is no showing that the plaintiff 
will suffer irreparable damage if this court does not 
grant a preliminary injunction. An ultimate judgment 
for damages sustained by the plaintiff as a result of 
defendant’s alleged breach of contract and an injunction, 
granted at the conclusion of the trial, would be adequate 
protection for the plaintiff, without the Issuance of a 
preliminary injunction. 
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Findings and Conclusion on Motion for Preliminary Injunction, 
dated 7-31-73. 

C' t L.V* 

1. The plaintiff is not entitled to a 
preliminary injunction. 

IT IS HERJ3T CP-DI^sa that plaintiff** notion 
for a preliminary injunction ia denied. The defendant* a 
notion to diataiaa the oonplaint la denied. 

4 / P 

HAROLD P. BUPXZ 
United State* District Judge 

July jy. 1973. 
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SALES REPRESENTATIVE’S AGREEMENT, 
dated 4-19-63. 

SALKS REPRESENTATIVE'S AGREEMENT 


THIS AGRI.LM! NT, made uml entered into tins __ 19th j a y 0 f April 


19G between NATIONAL CHLMSEARCH CORPORATION OF NEW YOPK r 

t a Texas corporation 

(herein. efter referred to as "Company”), and Howard Alarr Goldstein 
(hereinafter referred to as "Representative"): 

WITNESSETH: 

consideration of One Dollar (SI. 00) and other pood and valuable considerations in hand mid bv 
STM TJ'ZXTiT’ 1 C l ' n T loymi ' nt 0f **"«««*«* niton the terms J ;ind n *proviMons*'he! dn 

•et foitn, tl.e nuitii.il counants ami agreements herein contained and each act done pursuant herein 
by either of the parties, it is covenanted and agreed as follow*: Pursuant hereto 

.lies* r.u mr:,nV h " C \7 C r'T “ c ' ,r « CB,a 7 vc subject to the conditions hereinafter set forth, as a 
" ■' c " mm i basis in the territory specified in Paragraph I nr .noli ether 
territcr) lie.) a* Company in its o.-oreu.m m i> ii.-n time to lime ■ i-n to , ... 

ReDreientMiv? "n C | fUr leIer | Cd t0 a * ,l }« "assi-ned territory"). The Commissions to he paid 'to 
tiZ snr. rsmi' 1, 1,1 ' icc u"lancc ruth the Commission Schedule and Cnmmi- ion Rule* and I;..-ola 

I f.™ M W as amended by the Company Irom time to time. Company may periodically advance 
r°nmt pre ^ f ^ tat '' < ‘ acalnst Commissions earned and commissions to be earned amoonts established bv the 
Company from time to lime The Company shall have the right to do business in the ass, Rned t emtorv 

»nd e se"in°thVai«itrned n tcniiory" 0mP;lnJ " Men '“ ,hc nffht ,0 cmp,0 >' 01 h " R'P^ntativea to solicrt 

,hal| 2 be^oeh M , en Ire'f e .■"P’** « m P | oymeiit. and it is agreed that the duties of the Representative 

trliIo b rni m n f '‘T " me assltr, ; ed ,0 hlm b * ’ b " president, any vice president, secretary 

treasurci, sales manager, sales trainer, or ollice manager of Company. 

.nd r< ' Copni2ed and ackno" ledged by Representative that Company and its affiliated 

d?t d erceml He fneT. P; ‘ il es * n <? a <?' d ln ,be manufacture, distribution and sale of disinfectants, soaps, 
IrYlV*. Ahl 1,17’ msectjcdrs, chemical specialties, paints, water treatments, maintenance chem- 
flMl'mv nrJI nef m 3 .’ Pa f r P a° duCts ,0T '"dustry and mstilutions. degreasing and sanitary supply and 
floor maintenance rnnteiinls and equipment and related product*, in substantially all of the states in the 
“ ‘"" J 1 to*'"* the United States, including the aligned territory. It is ex pressly recogn ized and 

sive trade o? 1 it , « y nr«KetIi n, r , r‘i V *. th |? t •' ) Compan > '. has developed and established a valuable and extern 
fli* a at er f e.l .S' a lts buslness connections and customers have been established and main- 
g.‘" ed °I Ed Lv JSEII f d "a ° f ‘■7"“ Valu „ e t0 “■ (,,,, ,hat Representative desires employment bv 
MrUr mrih^ Ufa “* 8 “ ab employment Representative will become familiar and possessed of the 
methods and secrets and confidential information pertaining to such business, including without 
of V . 0lume ond 1 «‘f?‘en;. number and location of sale, representatives and names and l°u 

Mrson^ht y scouv1m^* r f !Il d , C J" nttl ! : (lv) by virtue of such employment Representative will become 
personally acquainted with the customers and trade of Company in the assigned territory nd 

or a t^a ny't hne'i u buouVn t ? tn*t h.V and dama * f e if ' during Representative's employment by Company 
■lie v,'T' ,? u , 1 uent ,0 the termination of such employment, Representative should (a) for him- 
ih.^. * l Ie 0 I" nV / 0, . h * r . p< ' r?on(,) / psrtnershinlsl or corporal, on I, I sell, offer for Isle or 

solicit the sale of disinfectants, soaps, detergents, chemical specialties, paints, water treatments main- 
tenance chemicals, cleaners, insecticides, adhesives, glues, paper products for industry and institu- 
ritorv nr e Ih| S Ino' sanllar5 ’ ,a pply and floor maintenance materials and equipment in lb- assign'd ter- 
ritoni or (b) engage in or enter the employment of or act as a sales agent or broker for the products o< 

ataut to ^' enlaoedTo U t I 1 !" 1 '° any p€r50a<s) firml,) - partnership(s). or corporation Is) engaged in or 
bUd , * , manufacture, distribution or sale of disinfectants, soaps, detergents, chem- 

MoerTradueti for indnsVrJ '"•'msnta maintenance chemicals, cleansers, insect.cides, adhesives, glues. 
^ r . P I°?“ U ,0 I. m u d " 3,ry * d ' ns,ltut ions, degreasing, sanitary supply and lloor maintenance mate- 
Idgls tlfa til U w.l be hX-I, 1 if h I * 5s “l ned territorv. Representative further recognizes and ac knoll- 
refwn of Rcnnuntaiis^? fl-' f ? ' mpo5,lble t0 compute the amount of sueh loss or damages. In) bv 
law m onmlinll.i a S'^umstances Representative cannot respond in damages m an 

II t . H II ,1 II ' u 1 1 7 P J ?E any for *uch loss or damages, and (iii) Company, accordingly is with- 

P.raerTh, 4 i/d i TTn he e '? nt Repre.ent.t.v. violates any of the covenants contained in 
• Rep,e ‘ entat, v* acknowledges that the covenants and conditions of this Agreement 

are reasonable and ncce.oaiy lor the protection of the Company's business. Agreement 

expressly covenants and agrees that during the term of his employment bv 
2K * f nd f ? r a p 1 en<Hl of eighteen (18) months immediately following the expiration or ter 

nance maleriSi, and m^pmcnt’wuh^n^ htlluigncd tenrt!uy! ll |^i? nd * Upply *" d Moor 

A. The following counties in the State of New York: Steuben. Yates 
and Ontario plus the following municipalities in Monroe County, 
New York: Honeoye Falls, Rush, Mendon, Henrietta, Pittsford 
Ridge land and Rochester. 


H Aliy terriiiii 
tract o. 1 1 cl-. iii - 
Cl. Any ten it., i 

a |Ul l <•( |r 

or iii.mc »» r i( 


yfion) which j 
•»r »l«‘ ifn i'll, H 
V« M’*) l|<. ( |i|f i 
' •• "i \ iiikU » . 

•th'li. iti , | hi, j a> 


ln*iv ifii r .• signed to Ropre- • ntativc by written con- 

nilv til tn ncpivt iit iiiiv, Imt which w.ih as«t/ne<| 

* 'v | ••*!•»«* •oiitr. ct ot (iiiploynii'iit with ( <>ni|uiiy tn otic 
**hi. iiid cum tunics; 
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> Sales Representative's Agreement, dated 4-19-63. 

I). Any tcrritnry(ies) to which Representative is transferred by r *.ual consent of the 
parties whether or not such arreement is evidenced in writing; 

E. Any territory ( ics ) which Company in the exercise of its discretion may assign to 
Representative, whether or not >u< h a.- uirnrnent ts e\ ntenced in writing; 

F, Any territory ( in «) in which R, pro ent alive sells, oilers for sale, or solicits the sale 
of disinfectants, soaps, determent*, cleaners, chemical specialties, paints, water treat- 
ments, maintenance rluniicals, insecticides, adheuves, glues, paper products for indus- 
try and institutions, degreasing and sanitary supply and Hour maintenance materials 
and equipment for Company or one or more of its alliliated and associated companies! 

and (ii) he will not in any way, directly or indirectly, for himself or on behalf of or in conjunction with 
any other person(s). partnership(s), tirm(s) or corporalionls), solicit, divert, take away or attempt 
to take away any of the Company's customers or the husiness or patronage of nny such customers 
located within said asugned territory. Representative fuither covenants and agrees that he will not 
within said period of time, directly or indirectly, enquire in or enter the employment of or act os n sales 
(gent or broker for the products of or as an advisor or consultant to any person(s), firm(s), p.irtner- 
ahip(s) or corporation(s) encaged in or about to become engaged in the manufacture, distribution or 
sale of disinfectants, soaps, detergents, cleaners, insecticides, chemical specialties, paints, water treat- 
ments, maintenance chemicals, adhesives, glues, paper products for industry and institutions, degreasing 
and sanitary supply and lloor maintenance materials and equipment within the a--igned territory. In the 
event of violation by Representative of any one or more uf the covenants contained in this paragraph, 
It la agreed that the term of each such covenant so violated shall be automatically extend'd for a period 
of eight! -n (18) months from the date on which Representative permanently ceases such violation or 
for a penodof eighteen (18) months from the date of the entry by a court of competent jurisdiction of 
a final order or judgment enforcing such covenant(s), whichever period is later. 

5. Each restrictive covenant hereinabove set forth in Paragraph 4 is separate and distinct of 
every other restrictive covenant set forth in said paragraph and in the event of the invalidity of any 
auch covenant the remaining obligations shall be deemed independent and divisible. The parties agree 
that the inclusion of all the territories hereinabove set forth in Paragraph 4 is reasonable and necessary 
for the protection of Company. If, however, the inclusion of all said territories shall be deemed too 
extensive and therefore unreasonable, such lettered paragraph under Paragraph 4 above shall be 
deemed as separate and divisible, and to the extent necessary to make the territory reasonable, shall 
be eliminated in the reverse order from which each is stated. 

6. Representative shall not at any time, either during his employment or after the termination of 
such employment, divulge to others or use for his own benefit any confidential information obtained 
during the course of his emploj,mcnt by Company relating to sales, formulae, processes, methods, 
machines, manufactures, compositions, ideas, improvements or invention belonging to or relating to 
the affairs of Company, its subsidiaries, affiliates, successors or associated companies. 

7. It is agreed that if Representative's employment by Company is terminated for any reason, 
no commissions shall be due or payable to Representative on orders secured by him but not shipped 
as of the effective date of such termination. 

8. Representative agrees during the term of said employment that he will devote his entire time 
and attention exclusively to the business and interests of the Company and that he will perform to the 
entire satisfaction of the Company, such duties as may be assigned to him and that he will do hia 
utmost to further enhance and develop the business interests and welfare of the Company. 

9. This agreement shall be effective upon execution and may be terminated at any time by either 
party without notice. 

10. In connection with Representative's performance of his duties and obligations in the assigned 
territory, Company is furnishing Representative with sales catalogs, brochures, samples, sample cases, 
machinery, equipment and other sales aids and will from time to time during Representative's employ- 
ment furnish additional sales aids. It is understood and agreed that all such property so furnished 
Representative is and will remain ihe property of Company. Representative recognizes and agrees that 
aaid sales aids and other property furnished him have been carefully developed by Company over long 
periods of time at great coat and expense; that because of Company's great expenditures for research 
and development and for exclusive merchandising tools and methods, great loss and damage will result 
to Company if said sales aids or other preporty should fall into the hands of unauthorized persons; 
that failure to return same in the event of the termination of his employment will cause great loss and 
damage to the Company; that such loss and damage is difficult, if not impossible to compute. Accord- 
ingly, in the event Representative's employment is terminated for any reason, or no reason, Represen- 
tative agrees to return all such propertj' to Company at its mam office, freight collect, and that in the 
event he fails or refuses for any reason, or no reason, to so return said sales aids and other property 
to Company, as herein agreed to he will pay to Company at its principal office the sum of $500 00 as 
liquidated damages and not aa a penalty for breach of terms and provisions of this Paragraph. 

11. This contract shall be construed under and governed by the laws of the STATE OF TEXAS. 

12. The provisions of this contract shall be fully applicable whether Representative is employed 
by Company, or by any of its subsidiaries, affiliates, successors or associated companies, it being under- 
stood and agreed that this Agreement may be assigned without notice at any time and from time to 
time by Company to or by any of its subsidiaries, affiliates, successors or associated companies. In the 
event of such an assignment, any such Company to which the Agreement is assigned shall automatically 
be substituted for the Company executing this Agreement for all intents and purposes and to the same 
extent as if such assignee were the Company executing this Agreement. 

IN WITNESS WHEREOF, Representative has herewith affixed his hand and seal and Company 
has caused this Agreement to be executed by a duly authorized officer, all the day and year first above 
mentioned. 


NATIONAL C HEMSEARCH CORP OR ATION OF N EW YORK 
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Leader /'/ 


AMENDMENT TO SALES REPRESENTATIVE’S 
AGREEMENT, dated 12-26-63. 



CORP. 


Chemical Research — Since 1919 — 

DALLAS • ST. LOUIS • NEW YORK . LOS ANGELES □ 10 ROCKEFELLER PLAZA . NEW YORK JO, II Y 


December 26, 1963 


Mr. Howard Goldstein 
80 Norton Village Lane 
Rochester 9, N. Y. 

Dear Howard: 


RE: Amendment to Sales Representative's 

Agreement between us dated April 19, 1963 

Your Sales Representative's Agreement is hereby amended 
by the addition of the following territory as your 
"Assigned Territory": 

The following county in the State of New York: 
Genesee. 

This Amendment shall be effective for all purposes as 
of October 15, 1963. 

Please signify your approval of this Amendment by sign- 
ing the original and the first and second copies of this 
letter in the space provided below for this purpose and 
thereafter attach one of the carbon copies so signed by 
you to your original Sales Representative's Agreement 
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Amendment to Sales Representative's Agreement, 

’ dated 12-26-63. 

Mr. Howard Goldstein -2- December 26, 1963 


and return the ordinal and one carbon copy so signed 
by you marked for my personal attention. 

Sincerely yours, 


NATIONAL CHEMSEARCH 
CORPORATION OF NEW YORK, Inc. 



ACCEPTED AND AGREED TO: 

, i 

This/? 7 day o f V, A'f .196 : ?„ 

y , . / ■ 

/ i- . 

. - f s f‘ . ^ ^ 

Howard Go la stein 
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Section '2.3 of EMPLOYEE'S PROFIT-SHARING PLAN 
& TRUST and Amendment thereto. 

tho credit of Hi 3 Individual Account, such Participant in addition, 
rhnll bo entitled tu benefit iron a porcentEOO of tho then remnln- 
ihl balu.ii-' of hi a Individual Account w.ilch la vested in acoordcnco 
with the following cch.-dulct • 

(1) luch Partlciia.it shall to entitled to on 2 credit for 
cccii Yc-r 1 a Participant in the Plan, and cn ) credit 
fir each f-'il two pear a of Continuous service with Zha- 
ployer prior to bccs.'-lnj a rartioipant. 

(2) Continuous Forvlca cf lese than two full veers prior 


bccio ..i: - 


.c_-.>a:;c in t so Plan mail r.oc cr.-_tlc 


to a credit, nor shell cenuinuoua cr.iloy- 
rurc of chan tro years, or r.oro taa.u a p-.riou di- 

visible by „/o, prior to been. .ins a Participant in the 
Plan *-.itl,ik a Participant to a.-.y credit or portion of 
a credit in p; tuition to the cr Hilts for units of tvro 
Years C::. —UUSUS fssvic* as trail;.- corruevei. 1’or r.uauplo, 
a Par.-c- :...i wish i'ivo and orr-.calf years Continuous 
Service r. ..or to bc:r.ii"c a Parti sip awe in the Plan 
shall ant.; r hs entitled to two credits for tha Continuous 
Service prior to bec_. eta 3 o I'urt_cayciv„ c.n tho Piici. 

(3) Che eehf.dulo shewin- tho pcrcentc^as which vest in the 
Par tis ip awt i3 ns fellows : 


Credits 
1-t • 

1 .. 

•••I 

J" 

11 

12 

15 

15 

17 

13 

19 

20 


Pererntan? V^ntlnr in nr.rlc-a; 


0 

■M 

553 

602 

c ’fH 

700 

r« 

l^rl 

602 

63;; 

str> 

100,1 


A Participant's vested interest is subject to boir.- divested 
by tho forfeiture provisions of Parra, raph 12.3 

Soctlc.i 12.3 If, in the Judy.r.ent of the Coa.-itteo, the novo 1 — 
cnee of cryloynent of any Participant io due to any dishonesty, or 
to a criminal ret, ce: itted in tho cotiao of his ecployrcnt, then 
all anour.ts allocated to such Participant's Individual Account shall 
be forfeit?!. In the evnnt that a Participant or Poirier Participant 
dii eetly vr indirectly ccryvetr.s with ra .-loyar, or enters into the 
c vine it of any c- v oration, parts in or yroyrlcto-'hlp or oli.'r 


I.utlreaa 1 awisatd 
with fr.v . cr I 


:i delay Iv. inert in direct cm* indir.ct co'pctit.'.en 
: any <!. ; r. -c or Sr’.ii-ect ce . n titio.i with r.-.p.ln.: t. 


BEST COPY AWlUBtf 
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Section 12.3 of Employee's Profit-Sharing Plan <St Trust 
and Amendment thereto. 

. or hao any direct or Indirect ownership in ouch a corporation, part- 
nership, proprietorship or other buaineno organisation, eftor eever- 
enco oi‘ employment, ouch Participant chall forfeit all euounto re- 
coining in ouch Particlpant'o Individual Account. In determining 
whether- a Participant or Foraor Participant ic engaging in co-pe- 
tition with Employer within tho cunning of tha preceding aentcnco, 

- th3 C«od faith Judgment of the Ccmlttco ohall be final and con- 
clusive of the ratter. 

Section 12.4 ?ho portion of hia Individual Accoint to which 
a Participant chall to entitled under tho above ochodulo chall bo 
paid to hln in accordance with Article XIV hereof. Each ouch pay- 
ccn “ shall bo chared to his Individual Account and payment to liln 
ehall ccr.sinuo unt il his death or until hia Individual Account ia 
paid to hin in fiill, whichever of c aid events firnt occur. 

Section 12.3 A Participant to whan thio Artlolo :;u la ap- 
plicable chall fc_-fcit that portion of tho caiount of Mo Individual 
Account to which ho i3 not entitled under Section 12.2 aid the 
anoint thu3 forfeited aboil remain in tho Vruefc Fund and oliall be C=^ 
allocated r.r.on- the Individual Accounts eo of tin r.cirt Anniversary 
Date ao provided lr« Section 6.1. 5ho amount forfeited by a Par- 
ticipant chall be charged to hie Individual Account cc of the data 
Ills employment ic terminated. - 

Section 12.6 It ic Employer's intention to r.ako annual contri- 
butions to tho Plan. Forever, if Erpleyer chcll fail to rcakc any 
contribution for three ccnaocutlvo years tho Individual Accounts of 
all Far;icipantc chall thereupon fcer-cno fully vested. Failure to 
raho a contribution in rr.y one year, or for two conuosr.tivo years, 
chall not be deemed o dissrntlnratien of contribution:) end cuch 
failure shall r.st effect tho vesting provicio-.n no provided in Sec- 
tier. 12.2. 

AT.TICE'J XIII 
IV.tl* : r. 

Cretirn 13.3 A.n aeon ar. prr.ati cable n-v.:r a Participant 
ecu'.' s to be in t.:o c ploy of F yliy.r far a.y o..' r-a-ouu 
w..t fo>. th in Article.-. T.l to ::n incluaiw, the tv.iMitcn-o thrll 
l n no '• to th< 'hr tec, ih’ch n .tir.o i.'w.'i.l inolv.J i 

< ". Us. i ii..\ ,M> i di.vi.fi: ''' an j tv c:: r.M'y 
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pc?vlculi>*.'0i 


Section 12.3 of Employee's Profit-Sharing Plan & Trust 
and Amendment thereto. 


X, 


Article I, Cecticn 1.11, uutccotiona A. (3) ti id A. (ft) chall 
hedelotcd end the foils'. tins provisions chall ts substituted ca 
ouhsacticr.s (3) Kiel (, iJ ) of subsection A. of Section 1.11 of 
Ar-lclo I of such flcni 

I a - • . . V 

"Section 1.11 


\ » 
. i 


V . 


A. (3) contractual bonuses, fcor.urjea bv forrrula 
• . end dir. -rest cncry tonus ea provided tnefe 

In cpi.sv.v-cn of vie Plsn t/.o inclucJ.cn 
. • •:* of r/:c.j r .'.uses nau cUae.ririiur.ta In 

fever cf officers, chare half re, persons 
whoso uri.olpsi t.-uiuc c.-n-iit of tu:vr- 
vlalitt ver.c of oi.ic? crsplojeca or hlcnly 
' ’"■* ■' ' ccu.pvr_ic.i-4 c=.ol-vcc3. 

t • (t) jrcci salva cosslnslcns earned. * . ’ 

. . . ’ . \ ii. . ; 

The first sent one a of iceeisa *1.1 cf Article r/ shell to 

deleted end the folloi/lnj rent cnee Inserted oa the first sentence 

c: Ccct5.cn 4.1 of Article IV of each Finn* 

"l.'neh F.U’-Sic-'ncnt r.hnll hr te the rirfvt to reahe vol- 
untary ccrtribut.'.rns tat z'r . o £rujt ini xullo ha is c 
PrrtieiJr.it out emurv-u dene for any _e;r rr.if.ll not 
enucsU c>* of his Annual co-'pensacicin for that Veer." 

.• . III. ' ; • •' 

The first oentcr.ee of faction 12.3 of Article Jill shall bo 

deleted eel the followin' a onter.ee inserted ns the first lientenco 

of lection 12.3 of Article III of such Pl-.ni , • 

"If, .in the .tv' f-or.t c" the Car ilttee breed irocn cer- 
tlfir.'.'. ten to ili- _ —-.e-.v. » - e by the ... rd of E.hi'octcrc cf 
the I.-. ;.’. '..or, t..‘; -c.ei_ of c. »i y.-:nt cf any rnrcisipant 
is Cue' <e u;v <•- or any c-’i. _...~1 net, cepa*-v*.j in 

— .•0 CC'... 1 ..- o. .... - -,.J. ,.... , tiit Ti * — 4 O.v'-.h U i'I— J ' i... »i vO 

such 2 r.r r ic ip f . . 1 3 l.ii'f.iHuil ,.cco v i.*iv Cvicll w- — wrecitvU* 

IV. 

Subsection (1) of .teetic.i l‘;.l of Articlo XIV fall to deleted 

end the iolleMna Sute .*etion [)) inserted rui iubaccticn (1) cf fos- 

ilen lt.l cf Article Xf/ of such flea* 

*(l) A 1 h > j-xi, ncTblc in enuh, in hi-.i treed on 
fair i -..vet vc.au j , if l*.*-;'. 
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DISTRICT COURT JUDGE’S CHARGE TO THE JURY. 

AFTERNOON SESSION 
Thursday, December 13, 1973 
1:30 o'clock P.M. 

(Jury present) 

(Hr. Shapiro made a Closing Statement 
on behalf of the Defendant.) 

(Hr. Williams made a Closing Statement 
on behalf of the Plaintiff.) 

CHARGE OF THE COURT 
THE COURT: Members of the Jury: 

The plaintiff Is engaged In the business of 
manufacturing and selling chemicals and other related 
Items for the maintenance of buildings and building 
services. It conducts Its business of selling Its 
products solely by the use of salesmen. The plaintiff 
hired Goldstein as a salesman on April 19, 1963 . At 
or about the time of his hiring, the plaintiff and 
Ooldsteln entered Into a written Sales Representative's 
Agreement. By the terms of that agreement, Ooldsteln 
was assigned a certain non-excluslve territory defined 
as the Counties of Steuben, Yates and Ontario, and 
in addition thereto the municipalities of Honeoye 
Falls, Rush, Mendon, Henrietta, Pittsford, Ridgeland 
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District Court Judge's Charge to the Jury. 

and Rochester. 

The Sales Agreement waa amended October 15, 

1963, by adding Oeneaee County. By the terms of the 
written contract, Goldstein agreed not to compete 
with the plaintiff on his own behalf or on behalf of 
anyone else In his territory during his employment 
by selling competing products, and in addition for 
eighteen months following termination of the agreement 
or eighteen months after Ooldsteln ceased violating 
the agreement. By the terms of the contract, Ooldsteln 
also agreed not to divulge to others or to use for 
his own benefit any confidential information acquired 
during the course of his employment relating to sales, 
processes or formulas. 

Goldstein continued In the employment of the 
plaintiff as a salesman up to about August 28, 1972, 
when he voluntarily terminated his employment. He 
formed his own company called Gold Seal Associates by 
filing in the Monroe County Clerk's Office on August 1, 
1972, a certificate showing that he intended to do 
business under the assumed name of Oold Seal Associates. 
He Is the only distributor and salesman for Oold Seal 
Associates. Oold Seal Associates sells commercial 
chemical specialty produce wr.lch are similar In function 
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District Court Judge's Charge to the Jury. 

and are competitive with plaintiff's products. Gold 
Seal Associates sells Its products In the same terri- 
tory covered by the written agreement by the plaintiff 
and Goldstein and to former customers that Goldstein 
sold to and serviced when he was employed by the 
plaintiff. 

Goldstein first contacted suppliers of commer- 
cial chemical specialty products on behalf of Gold 
Seal Associates in July, 1972, but his first sale of 
commercial chemical specialty products for Gold Seal 
Associates was on August 29, 1972. Prom that time to 
November 27, 1973, Goldstein made 282 sales of Gold 
Seal Associates products to customers that he formerly 
serviced and sold for the plaintiff. 

Prom August 29, 1972, to November 27, 1973, 
Goldstein's sales of Gold Seal products to customers 
he formerly sold and serviced for the plaintiff 
amounted to $53,187.07. 

Now these are only my figures that I gleaned 
from my rough notes during the course of the trial. 

You are not at all bound by them. If your version 
Is different from mine, you rely on your own recollec- 
tion of the evidence and reach your conclusion on all 
the evidence bearing on these questions that I am about 
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District Court Judge's Charge to the Jury. 

to submit to you. 

A person may voluntarily, and In the absence 
of fraud, enter Into any kind of an employment agree- 
ment he chooses, provided Its provisions are not in 
violation of law or in violation of public policy. 

The provisions of this particular contract relating 
to post-employment competition are not in violation 
of law and are not in violation of public policy. 

The limitations against post -employment competition 
were reasonable, both as to time and territory limi- 
tation. The contract provisions were valid and are 
enforceable. I so instruct you as a matter of law. 

As established by the defendant's own testimony, he 
has violated those provisions and continues to do so. 

So we get down to the question of damages 
that the plaintiff may recover, based upon those 
violations. Under the contract Goldstein was entitled 
to receive advances or draws against commissions to 
be earned. This was in the nature of loans to Goldstein. 
The evidence shows that in August, 1972, when he ter- 
minated his employment, he owed about $3,800 by reason 
of his advance draws, and he still owes the plaintiff 
about $3,300. You need have no concern about deciding 
that question. I will determine that as a question of 
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law. 

Uhder the contract, either party had the right 
to terminate the employment at any time. Goldstein 
did terminate it In August, 1972, as he had a right 
to do. For that reason, the plaintiff may not recover 
aa an item of damage the cost to the plaintiff of train- 
ing a salesman for his territory. That expense was not 
occasioned by Goldstein's post-employment competition 
with the plaintiff. It was occasioned by Goldstein's 
lawful termination of his employment, and is not recov- 
erable. If the plaintiff has sustained damages by loss 
of profits between August, 1972, and November, 1973, 
because of Ooldstein's competition in selling Qold Seal 
products in the contract territory to his old customers 
that he sold while employed by the plaintiff, then loss 
of those profits is a proper item of damages which is 
recoverable against Goldstein. 

There has been evidence on behalf of the plain- 
tiff as to the dollar value of sales made by Goldstein 
since August, 1972, to November 27, 1973 , to his old 
customers in his contract territory, and as to the per- 
centage of profits that the plaintiff has lost, based 
upon the dollar value of sales made by Goldstein up 
to November 27, 1973 to his old customers. I leave It 


21 


4 “ 2 

District Court Judge's Charge to the Jury. 

to you to determine how much in dollar value the plain- 
tiff has been damaged by loss of profits from August, 
1972, up to November 27, 1973. 

I hold as a matter of law that the plaintiff 
may not recover punitive damages by way of example for 
his acts in violation of the contract provision 
against post-employment competition. 

So, to get down to the only questions that you 
have to decide in this case as questions of fact, they 
are reflected in these two specific questions which I 
will submit to you in writing to be answered In writing 
and signed by the Foreman of the Jury in behalf of all 
the Jurors. 

The answers to these two questions will consti- 
tute your entire verdict and will dispose of the only 
questions I am leaving to be decided by the Jury as 
questions of fact. All other questions in the case, 

I will decide as questions of law. 

No explanation of your written answers to the 
questions submitted for your determination is required, 
and no explanation is appropriate. 

To be effective as a verdict, your answers 
to these questions must be unanimous. 

The plaintiff has the burden of establishing 
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433 


by a fair preponderance of the evidence (l) that It 
has sustained damages by loss of profits by reason of 
sales made by the defendant within his former contract 
assigned territory; and (2) the amount of such lcs 3 of 
profits by reason of 3ales made by the defendant within 
his former contract assigned territory, a "fair 
preponderance of the evidence" means simply that the 
believable or credible evidence In support of the 
plaintiff's claim of loss of profits and the amount 
thereof, must outweigh In your Judgment the evidence 
against those claims. 

The questions are as follows: 

(1) Has the plaintiff sustained damages by 
loss of profits by reason of sales made by the defendant 
within his former contract assigned territory? 

(2) If your answer to Question 1 is yes, 

how much In dollar damages has the plaintiff sustained 
by loss of profits by reason of sales made by the de- 
fendant within his former contract assigned territory, 
between the dates August 29, 1972, and November 27, 1973? 

I'm handing those questions to the Clerk to hand 
to the Jury and to be taken into the Jury Room, and as 
I said, signed by the Foreman In behalf of all the Jurors. 

Any requests or exceptions? 
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EXCERPTS FROM TRIAL TESTIMONY. 

THE COURT: When you eald "nalnter.ar.ce 
supplies," you said it all. 

A That's right. It 1 b Just a broad range. It is froo sta- 
ple cleaners to very sophisticated cleaners or maintenance, 
sophisticated lubricants, lubricants to be used only In a 
food plant, for instance, which is a very different type 
of lubricant than you would use In a machine shop. Maybe 
this is a good example: We would carry a lot of lubricants; 
one is a basic-type lubricant which might be used on Just 
open gears In a plant, whereas selling to a food or a 
cannery, you would have to use a type of lubricant on the 
food processing equipment that could not be dangerous. 

THE COURT: We are getting into a 
lot of unnecessary technicalities here, I think. 

MR. WILLIAMS: Yes, Your Honor, 
except, I believe, some specific examples such 
as this may be helpful to the Jury in understand- 
ing the business of the plaintiff, and then 
perhaps giving them a little personification of 
the business; although, I believe your example 
is sufficient. Thank you, Mr. Plassick. 

Q Tell us about where all these products are made and by 
whom they are made and how you develop them. 

A All right. In the U. S,, there are currently three plants 
that are owned either by the parent company or subsidiary 
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Excerpts from Trial Testimony. 

I 

I 

I don't have any figures. 

Q Give us round numbers. 

A I would say there are four hundred persons employed at the 
Irving plant In production, warenouslng and shipping. 

At the other two plants, and these are ouch smaller plants, 
there might be twenty-five persons employed In each one 
of them In what we would call in the production area. 

There would also be other employees there In the adminis- 
trative and clerical areas. 

Q How many people , exclusive of your salesmen, do you employ 
In all? 

A I think there are approximately about two thousand. 

Q Two thousand? 

A Yes — excuse me — one thousand. I was Including the 
salesmen. 

Q A thousand non-salesmen and a thousand salesmen, correct 9 
A That Is about right. 

Q How old is National Chemaoarch or USAchem? 

A National Chemsearch Corporation dates back to 1919* 

USAchem was formed in 1972, but Its predecessor corpora- 
tion has been doing business for years. 

Q when you came to the company, what were Its sales? 

A Approximately nine million dollars. Now this was not con- 
fined to the United States. It Is almost In every country 
in the non-communist world. 


* * * * * 
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Excerpts from Trial Testimony. 

You d better tell us what a "commissioned sales represerta- 
tlve Is." 

I 

Well, this la where, baaed on the man's sales, his earnings 
are determined, let's say, on the percentage of his sales 
or on a comnlaslon structure, which is set up based on the 
product. 

Take an example. Take the kind of lubricant that is urod 
in the food processing plant, and supposing a salesman 
sells that lubricant, how is he rewarded for that 0 
All right. Product X might sell for $100 at a certain size 
container. In this case, he would receive approximately 
$29 in commission. On some products the commission rate 
would be higher. He might sell ~ 

I 

THE COURT: Are they set forth some 

place? 

They are set forth in commission lists and price lists. 

The commission percentages range anywhere from thirty-five 
per cent, let's say, down to twenty-two per cent, but the 
average commission overall for our company is somewhere 

around twenty-nine per cent of the selling price. 

, 

Is there a method by which these commission rates are 


determined 7 


Uell, based on our costs of producing the product and 
selling price. 

Q Do you take into account ,ne difficulty or ease of selling it? 
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A No, not really. 

Q You have told us that you have a thousand salesmen In the 
field? 

A Approximately. 

Q Do you have Exhibit 1 for Identification before you*’ 

A Yes . 

Q What Is the date of that Exhibit? 

A This Is the 19th of April, 1963. 

Q Now before you employ a salesman, you require him to sign 
that agreement? 

A Yes . 

Q And Is that the unvarying practice of the company? 

A it Is true not only of the salesmen but of its salea 
management personnel. 

THE COURT: We are only Interested 
In the salesmen at tne moment. 

THE WITNESS: Okay. 

Q Tell me why you have the salesmen sign that contract? 

MR. SHAPIRO: I'm going to object 

to that. 

THE COURT: Objection Is overruled. 

A Well, we feel in our business that -- 

MR. SHAPIRO: I'm going to object 
to his statement "we feel." I don't know who 
"we" are. 
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THE COURTS Objection Is overruled. 

A (Continuing): The company feels that our selling tech- 
niques or philosophy are such that we need the protection 
afforded in that document. We don't sell through mass 
advertising, such as Johnson's Wax would sell to the here 
consumer. We are not an everyday trade name that rolls 
off the tip of somebody's tongue. Our sole contact, or 
let's say ninety-nine per cent of the contacts 

THE COURT: Don't belabor this point. 
Let's get down to the lawsuit. 

MR. WILLIAMS: Thank you. Your Honor. 
It Is an important point, though, in view of the 
nature of the business of the company. 

THE COURT: Well, you can overempha- 
size it. Let's put It that way. 

Q Wien I will ask the question In a somewhat different manner, 
and I will ask you, Mr. Plasslck, if i may, do you sell any 
of your products In stores? 

A No. 

* Do you sell them exclusively through your salesmen? 

A Yes. 

Q Do you have a philosophy regarding the sales that your 
salesmen are instructed 

MR. SHAPIRO: I'm going to object. 

THE COURT: I will sustain the objec- 
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tlon. 

I 

MR. WILLIAMS: I will reword the 

question. 

Q Tell me about the training of salesmen* the recruiting 
and training of salesmen? 

MR. SHAPIRO: I object to the general 
discussion of training of salesmen. 

THE COURT: I will sustain the objec- 
tion as to that. What they did with somebody 
else doesn't make any difference. What they did 
with this man is important. 

Q Did you train Mr. Goldstein? 

A I personally, of course, did not train him, but the com- 
pany's sales management personnel did. 

i 

MR. SHAPIRO: I object to what he is 
testifying to that somebody else did. 

THE COURT: Are you going to have 
testimony about that? 

MR. WILLIAMS: We will have testimony 
from Mr. Goldstein. 

THE COURT: What? 

MR. WILLIAMS: We will have testimony 
from Mr. Goldstein and from others about his 
training. 

THE COURT: I am not Interested in 
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Excepts from Trial Testimony. 

"others " — I mean from the company's standpoint, 
have you got somebody that knows particularly 
about the training of Ooldsteln? 

MR. WILLIAMS: Yes, we do. 

THE COURT: Then you don't need this. 

MR. WILLIAMS: I was unaware that 
there was an Issue In this case about the fact 
that he received training. 

THE COURT: If there Isn't, I don't 
know what you are putting in proof about It for. 

MR. WILLIAMS: Just to lay a founda- 
tion for the case. Your Honor, to show what the 
company does with regard to Its salesmen. 

THE COURT: I don't know what that 
means "lay a foundation for It." I always take 
It the proof has something to do with the case. 

MR. WILLIAMS: Well, this proof docs. 

THE COURT: The easiest way 1 b not 
to talk about It. Go ahead. 

Q In any event, was Mr. Goldstein put Into your training 
program? 

A Yes . 

Q Tell me what the training program Is? 

I 

MR. SHAPIRO: I'm going to object 
to that. He Is testifying to what somebody else 

***** 
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A It was to add one additional county to Mr. Goldstein's 
territory, and that being Genesee County. 

Q During the course of Mr. Ooldsieln's employment, did the 
company give him products or give his customers products'’ 

A Well, they did both. They furnished Mr. Ooldsteln with 
samples, and, of course, they shipped products to the cus- 
tomers when they were sold. 

Q Did they give him supports to enable him to sell? 

A Yes. 

Q Did they explain the nature of the products to him'’ 

MR. SHAPIRO: I object. He doesn't 
know what they explained — 

THE COURT: Objection Is overruled. 

A Yes. This Is done In several ways. 

MR. SHAPIRO: I'm going to object. 

It Is hearsay as to this witness. 

THE COURT: Objection is overruled. 

Q You may continue. 

A The products are explained In various ways in printed form 
through basically two major documents of the company; one 
Is a presentation book with the products, describing how 
to use the products shown there. There are gears of sell- 
ing pertaining to the products. 

Q Tell me what "gears of selling" Is? 


THE COURT: Are these booklets fur- 
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nlshed to the salesmen? 


And you are familiar with those booklets? 


Ye3, sir, I am. 


MR. SHAPIRO: Your Honor, his testi- 


mony Is Just not the best evidence of what j;ars 
of selling is. If he is going to start testify- 
ing as to what a book says, we ought to have tr.e 


book. 


THE COURT: Are you going to have 


those booklets? 

MR. WILLIAMS: No. I'm Just goln~ 
to ask him what gears of selling Is. It Is 
not necessary to burden the Court and Jury with 
long sales promotional manuals that don't bear 
on the Issues of the case. 

MR. SHAPIRO: I am going to object. 

THE COURT: I will sustain the objec- 
tion. If you think it Is Important, it seems 
to me it Is Important to see what It says anu 
not have somebody relate what It says. Mani- 
festly, he can't remember the whole booklet. 

MR. WILLIAMS: Your Honor, thank you, 
but I believe he has referred to a term "gears 
of selling, " which may not be a familiar document 


***** 
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AFTERNOON SESSION 
2:00 o'clock P.M. 

(Jury present.) 
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I 


ALLEN PIASSICK, 

resumed the stand, having previously been sworn, testified 
further as follows: 

DIRECT EXAMINATION CONTINUED 
BY MR. WILLIAMS: 

j 

Q Kr. Plassick, before the recess I asked you If Mr. Gold- 
stein at the beginning of his employment was furnished 
with the names of customers of USAchem 0 
A Yes. He was given what we terra route sheets, which not 
only have the names and addresses of accounts we sold but 

what we have sold them when we sold them and the price we 
sold It at. 

I 

Q Does It also contain the names of the contacts of the 
particular customer? 

i 

A Yes, it does, the particular Individual whom the salesman 

might have spoken to and sold at the date of the particular 

sale. 

Q Thereafter, were additional names added to the route sheet 
by Mr. Goldstein 0 
A Yes. 

Q Were those considered Mr. Goldstein's customers or the 


* * * * * 
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that. 


MH. SHAPIRO: I'm going to object to 


THE COURT: I will sustain the objec- 
tion. That is a question of fact for the Jury. 

Q You have testified, Mr. Plasslck, that after a man is hired 
he receives training. What period of training is he given 
before he is fully qualified as a salesman with the cor,p..r.y° 

A This, again, is general company policy as our managers and 
trainers are trained to work with the new salesmen. The 
salesman, after he is hired, he la given various materials 
as part of his training. He is given a presentation binder, 
a very large book with every product in it, telling him 
what the products do. He is given gears of selling matter. 
He is given a basic products book so that rather than at 
first looking at 280 products, he maybe has twenty products 
that are the more widely Bold products, and it tells him 
exactly how to demonstrate these products in written words, 
how to demonstrate these products in front of a customer. 

Q Tell us how long the process of training t kes? 

THE COURT: He hasn't talked about 
any process at all. He has talked about giving 
him books . 

Q How long does the process of training take, Mr. Plasslck? 

I 

I 

MR. SHAPIRO: I'm going to object. 

THE COURT: He hasn't told about the 

| 
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training yet. What you have aBked Is what the 
salesmen were given. TTien you asked hln about 
training. He hasn't spoken about any training 
yet. 

THE WITNESS: The training then begins 

and the man has a sample case, and he has equlp- 

I 

ment to demonstrate products with. He now has 
the tools to go out. The first week he goes 
out with one of our older salesman. In that 
older salesman's territory. He Is only, in 
effect, a watcher, to observe that salesman. 

Ttie older salesman Is not necessarily geared 
to train the man to sell our products or our 
customers, but he rides with him that whole week 
to see If he can get a better understanding of 
the business before he actually goes Into his 
own territory. We pay for the man to go there. 

MR. SHAPIRO: Your Honor, I'm going ; 
to object. He is an accountant, and he Is 
testifying now how the average training methods — 
THE COURT: He is a treasurer. He i 
ought to know something about how the company i 
is running. Tfrie objection Is overruled. 

THE WITNESS: Itae next step Is, the 

s 

following week a sales manager Is sent Into the 
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man's territory that has been assigned to hit. 
Normally, he Is there for four days during that 
week. He Is working with the man all day long 
and very often at night back at the manager's 
hotel room. If It happens to be at a place whera 
the manager does not live. He will go Into 
demonstration of products and he will go Into 

| 

sales techniques. At the beginning of the week/ 
the manager will be doing a lot of selling — 

MR. SHAPIRO: I object. Again, Your 
Honor, he has talked about things which he ha 3 i 
no personal knowledge. 

THE COURT: Objection overruled. 

THE WITNESS: I've lost ray train of 
thought there. Between sales, the manager Is 
supposed to sit with the man and tell him the 
various points of the sales techniques that 
were employed either by himself or possibly 
missed by the salesman In his approach to the 

| 

customer, or In what phase of the sale did he 
go wrong, or was he not following the Instructions 

I 

as previously outlined to him. After that weekj 

the man, of course, stays In his territory con-1 

| 

tlnulng to sell. The man Is supposed to send In 
dally a report form. This is not only for brand 


i 
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new nen but for men as long as they are with u 

3. 

IMs lists every call the man makes, whether h< 

3 

sells them or not, and the reason for this 

THE COURT: "Dally reports," Is that 

what you mean 0 

A Dally reports. 

1 

l 

( 

THE COURT: Don't tell us the reasor 


for It. 


A This Is really part of the training. 


THE COURT: Now you are a witness. 


Let him run the show. 


Q Tell us what the report contained. 


A The report contains — 


MR. SHAPIRO: I'm going to object 


to that. 


WiE COURT: Objection Is overruled. 


I understand this to b» general policy, ifhat 


was done with vMs particular defendant Is 


another thing. 


A The reports contained the name and address of every custo- 


mer he called on that day, and normally possibly twelve 


calls a day, the products that were talked about, the 


Individual that he talked to at the customer's location. 


any Information that was sort of unique with this customer, 



\ 


f 
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For instance, if the customer happened to be a nut on 

\ 

fishing — well, things like that. Now the reports core 
into the particular company office. One copy of the report 
is Just used administratively. The second copy of the re- 
port goes to the Sales Manager's office that is respond lb 1? 
for the training of the man. ’nils Sales Manager is suprosaj 
to review these weekly, and staying in at least weekly 
contact with the salesman by telephone and going over there 

I 

reports with him, the type of accounts he is calling on, 
the type of products he is presenting, things like that, i 
Three weeks, let's say, after that training trip, or a 
month after that training trip that the manager had with 
the man, he will normally be back with the man in his 
territory again for probably four days, and in some casea ; 
three days, whatever the man might need. He is constantly 
staying in touch with that man. a manager normally has 
fifteen salesmen that he is responsible for, and this 

is his entire work, is to continually motivate and train 
these salesmen. 

Q Who was Mr. Goldstein's manager? 

A Mr. Harold Kimmel. 

Q Was that during the entire time that Mr. Goldstein was 
employed by the company’ 

A I think for most of the time. I am not sure towards the 
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end that he was the actual manager for the whole time. 

How long does this process that you have Just spoken of 
take? 

We know on the average that It takes us about a year and 
a half to put a man In a territory. 

MR. SHAPIRO: I will object to hl3 1 

I 

average at this point. 


THE COURT: Objection Is overruled. 

i 

Is Klramel going to be a witness’ 

| 

MR. WILLIAMS: He Is going to be a 
witness, but he won't arrive until eleven 
o'clock. 

THE COURT: I don't care when he 
arrives. All I want to know Is If he Is a 
witness . 

MR . WILLIAMS : Yes . 

Q At my request, have you computed the average cost to train 
a salesman? 

A Yes, I have. 

MR. SHAPIRO: I will object to an 
average cost. 

TOE COURT: Objection Is overruled. 

I will take the proof, and whether or net this 
particular defendant got that training Is another 
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question, it would depend upon other proof. 

MR. WILLIAMS: Yes, Your Honor. 

Thank you. 

Q Would you tell ub what the average cost Is 9 
A Can I read from my paper 9 
Q Ye3, you nay. 

A The yearly cost, continuing cost, and this is Ju 3 t for t..u 
brand-new man, we average out at $4,936. 

THE COURT: Before he gives the ul- 
timate figure, we would like to know how he 
coaputes that. 

THE WITNESS : ^ils is from the com- 
pany books . 

THE COURT: You run the show. Don’t 
let this witness carry it away. You control 
the examination. I want you to control the 
examination. 

MR. WILLIAMS: Ye3, Your Honor. 

BY Mil. WILLIAMS: (Continuing) 

Q Mr. Piasslck, tell us how you arrived at the figure before 
you give the figure 9 

The figures were taken from the company's general books, 
their general ledger, the items which pertain strictly 
to sales management, such as sales managers' salaries. 
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sales meetings costs, sales managers' travel expense, 
the payroll, overhead of sales managers, the travel reim- 
bursement to a man to go Into another territory, the nevr 
man going Into a different man's territory. This was all 
totaled up and divided by the average number of men that 
we had during the fiscal year, April 30th of 1973. 

Q What Is that cost? 

A $4,936. 

I 

Q Are there any other expenses which are not Included In vv.it 
figure? j 

A Yes, there are. 

Q Tell us how they are computed and then tell us what those 
expenses are. 

A These were computed the same way, by taking the cost cf 
these Items and dividing it by the average number of men 
employed during that particular year, the same year that 
we are taking the expenses off the bocks. One Is the 
samples supplied to the man, which approximate $150 per 
year. The others would be sales supplies In the form cf 
the presentation books, the literature on new products, 
such as that. That comes to $371* 

Q Are there any other additional expenses? 

A As far as the new man was concerned, the cost of Interview- 

ing. 
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Q How much la that expense? 

A $1,273. 

Q So are those all of the expenses? 

A In hiring and training a new man that first year. 
Q Is there a total of all the expenses? 


A Yea, $6,730. 


I 

THE COURT: Do I understand that to 


be the total figure you have Just given? 

MR. WILLIAMS: Do you want rae to ask 
him that question? 

THE COURT: I asked him. 

THE WITNESS: Ttiat is the total of 

I 

the four items that I read off of this ll3t. 

That is the average cost of training, the aver-! 
age cost of supplies. 

THE COURT: ITie average coBt of 
training, that means the entire cost of training 
one man, and you take an average 0 
A Yes, sir, for one year. 

THE COURT: You don't train him 
every year, do you? 

A It is a continuing thing. We took the total management 
costs, or I took personally the total managements costs 
of the items I called out and divided it, averaged it on 
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| 

the basis of our men employed during that year. Not all 
of these men were new. If anything, the newer man gets 
more training than the older man. 

THE COURT: You say, "If anythin". " 
That Is when you need training, at the beginning. 
Goldstein was there ten years. He didn't need 
training after ten years, did he? 

A It Is a lesser amount, but It Is a continual thing. In 
our sales method. It Is continual. In any good sales 
company. It Is continual motivation. 

THE COURT: Never mind about the 
others. We don't want your philosophy. You 
are here to give factual evidence, not your 
opinion. 

Q Do new products develop as the time passes? 

A Yes, year In and year out certain products are dropped 
and certain products ere added. 

Q And are the salesmen Instructed on that? 

A Yes, they are. 

Q How are they Instructed? 

MR. SHAPIRO: I'm going to object. 

He has no personal knowledge of this. 

THE COURT: Objection is overruled. 
THE WITNESS: Normally, at sales 
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meetings and In literature, the new products 

i 

i 

will be demonstrated by someone from our product 
or lab department. The products will also be 

i 

demonstrated by the sales managers at these 
meetings. These will be a seminar-type or a 

i 

full-blown sales meeting. 

Q How many such sales meetings are there a year? 

A Normally, three. 

Q In your capacity as Treasurer of the company, do you from j 
time to time receive reports from the salesmen? 

A Yes. 

G What do those reports consist of'’ 

A Coming into the administrative area that I am responsible 
for would, of course, be these dally reports and their 
actual orders taken from the customers. 

Q And do you send, in turn, reports out to the salesmen 
themselves? 

A Well, let's say not directly. The Information that we 
gather from the dally reports that the salesmen send In, 

they are not only looked at first-hand by the sale3 manager, 

| 

who gets a copy at the time, but we gather the Information, 
on a day-by-day basis putting It down In a monthly form, 
recapping It and -- 

THE COURT: All we want to know, and 
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I 

want to know the basis for it. 

MR. WILLIAMS: Yes, Your Honor. 

Q Tell us how you arrived at that figure, Mr. Piasslck, before 

| 

giving the figure. 

A We run monthly, and have so for a number of years, what is 
called a Salesman Performance Report, which breaks down 
to the actual individual salesman his own sales, his own 

! 

cost of sales, his own cost of commission, his own cost 
of overdraw, his own training allocation and plus an allo- 
cation per man of all of the company overhead in order to I 
arrive at a net profit as we would for the entire company. 

I looked at his for 1971, and it was the last full calendar 

I 

year that Mr. Goldstein was with us ~ 

MR. SHAPIRO: Your Honor, he is 
testifying to records that he does not have and 
he apparently does not Intend to submit to us, 
and he has taken generalizations and averages 
again against this defendant. 

THE COURT: Objection la overruled. 

Q Have you told us all the individual details which you 
analyzed in determining what the profit figure was 0 
A Yes, sir. 

Q Could you tell us, please, what the profit figure was? 

A The profit percentage for 1971 was 25.7 per cent pre-tax 
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profit cn net billing of $67,510. 

i 

i 

Q And In that year, do you know what the commissions were 
paid to Mr. Goldstein? 

A 1971 his W-2 reflected an amount of $19,117. 

Q Now could you tell us whether you have used the some tech- 
niques In computing what the average salesman returns to 
the company in terms of percentage? 

MR. SHAPIRO: Objection. It 13 Ir- 
relevant. 


THE COURT: Objection Is overruled. 


A 

Q 

A 

Q 

A 


Yes. 

tfhat Is that figure? 

It is 20.3 per cent. j 

So Mr. Goldstein's return to the company was five [er cent} 
more than the average salesman, correct'’ 

Yes, sir. 

THE COURT: I want to know If I 
properly understand this. You mean he earned 
in commissions during th year 1972 that wr.3 
up to his la3t sale in July, $19,000 approxi- 
mately? 

No, sir. That was 1971. 

THE COURT: Oh, 1971. 


1 ) 

\ 


A Hla last full year. 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 
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THE COURT: This is the full year 


or last full year? 


Yes. 


Yes. 


THE COURT: 1S71? 


THE COURT: All right. 
Do you know what his figures were for 1970? 
Tne sales figures, his earnings or what? 

His commission figures. 

His W-2 would have reflected $19*317' 

Do you know what his figures were for 1970? 
That is what I Just gave you. 

Excuse me, 1969? 


$ 33 , 735 - 


Do you have figures for other years? 

Yes, I do. 

For earlier years? 

I have them back to 1966. 

Tell us what they were in 1968, 1967 and 1966. 

THE COURT: Take one at a time. 

In the calendar year 1968, it was $26,132; 1967, $25,047; 
1966, $21,147. 


When Mr. Goldstein left the company, did you recruit a new 
salesman for his territory? 


* * * * * 
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A I think I 3ald everyone except the home consumer is a 
potential customer. 

t 

Q Right. You said you don't sell to the home consumer 

directly, and every apartment and home consumer probably 
wouldn't knew your name, then 0 

A That's correct. 

Q But among the people who do buy these products, the name 
would be well known, would It not? 

A Prom the Individual purchaser, no. Let me explain that. 
Eastman Kodak might be purchasing our goods, but basically, 
only the maintenance nan who might be placing that order 
would know our name. 

Q Would you say tliat anybody who uses maintenance supplies 
would know this? 

A No, not everyone that uses maintenance supplies. There are 
thousands of people in our business, or thousands of com- 
panies in our business. 

Q How much of your market, your potential market, doe3 the 
company reach 0 

A You mean what percentage of the market do we have 0 

Q Yes. 

A I would say we don't have one per cent. We have never 

made a study of it. If I can elaborate, we do have finan- 
cial analysts coming in from banks and so forth — 


* * * * * 
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A Yes . 

Can you tell us the date on which Mr. Dougherty started 
to work? 

A I don't recall. It was some two to three months after 
Mr. Goldstein left the company, which would place It in 
the fall of 1972. 

| 

Q The company could have added ten men to that territory, 
could It not have? 

MR. WILLIAMS: Objection, Your Honor. 
THE COURT: Objection Is overruled. 1 

A It coulrl have. 

Q It could have added ten men before Howard stepped working, 
couldn't it. have? 

A It could have. 

Q And certainly It could have even after he stopped working, 
they could have put ten men Into that territory? 

A Yes. 

Q Do you know what result there was when Mr. Dougherty 
started to work, when you put a new man In here, Mr. 

I 

Dougherty, specifically? What happened? 

MR. WILLIAMS: I object to that 
question, Your Honor. 

THE COURT: I don't know what you j 
mean by what happened'? I suppose he went out 
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I 

t 

and sold products. Is that what you mean? 

MR. SHAPIRO: I will try to be core 

specific . 

Q Did Mr. Dougherty take over, generally, the urea of lLw^.-d 
Goldstein in selling? 

A I'm not sure of the exact territory that Mr. Dougherty has. 
It is the approximate area. 

Q You have given us statements for Howard Coldstein. Have 

i 

you taken a look at the statements of Mr. Dougherty at all'’ 
A Yes, I have. 

Q Do you know what his sales were since he started to work? 

A They would average about $5,000 a month. 

I 

Q As compared to what, for Howard Goldstein, in the last, 
approximately, a year? 

A Could I have my notes back, and I will be able to answer 
you? 

(Pause in the Proceedings.) 

THE WITNESS: I happened to compute 
an average for Mr. Goldstein on here, which is 
$6,069 per month, which is for a five-year 
period of time. 

MR. SHAPIRO: Would you mark this 
for identification? 

Q Can you tell, Mr. Piasslck, what would be the lastest month 
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In which Mr. Dougherty's sales figures are available, as 
far as you knew 0 

A As far as X know, his commission statement Is available 

I 

through October and November Is scheduled to go out. It 
is normally the 12th of the month following. 

Q Where is Mr. Dougherty now, do you know? 

A I don't know Mr. Dougherty. 

MR. SHAPIRO: If it please the Court, 
I can lay * foundation for this, month by month 

I 

In figures, but It would be a lot faster, I 
think. If we tried to agree — 

THE COURT: You don't have to get 
oy approval . You have to get your opponent ' s 
approval. 

MR. SHAPIRO: All right. Your Honor. 
(Discussion off the record.) 

Q Mr. Piasslck, I show you a graph, purporting to compare 
the comparison of gross sales between Mr. 0old3tein and 
Mr. Dougherty beginning in September, 1972, and ending 
for Mr. Dougherty for the month of October, 1973, and for 
Mr. Goldstein ending in the month of November, 1973. That 

Is Just last month, and there is a black line on here whicl 

i 

represents the gross sales for Mr. Goldstein during that 
period of tine and a red line showing the gross sales for 
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Mr. Dougherty. Now I will get you the Exhibit, If you want 
to compare these numbers — 

THE COURT: It seem3 to me that the 
person who prepared this ought to tell what It 


MR. SHAPIRO: All right. Your Honor. 

I 

THE COURT: Did you prepare It? 

I 

MR. SHAPIRO: I prepared It. 

THE COURT: You should be a witness, 
then. An Exhibit Is brought In here, and we 

i 

don't know who made the Exhibit, but now pursu- 
ant to my question, you prepared it? 

MR. SHAPIRO: Yes. 

1KJ COURT: But the person who pre- 
pared It, whoever It was, ought to tell what 
it is and how he prepared It before it is U3ed 
In the case. 

MR. SHAPIRO: Very well. I would ; 

I 

like to submit to the Court that on the basic: 
of figures supplied to me by the defendants' 
attorney — 

THE COURT: Whatever you say is not 
evidence unless you are sworn as a wltr.es3. 


MR. SHAPIRO: May we interrupt thl3 
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witness' testimony for me to introduce this 
chart. Counsel will not stipulate to it. 

TOE COURT: You've got to prcve it 
in some way. 

MR. SHAPIRO: All right. Your Honor 
May we Interrupt this witness, then? 

THE COURT: Qo ahead. 

(Witness temporarily excused.) 

MR. WILLIAMS: Your Honor, if my 
adversary is going to put in a graph which he 
has prepared for the defense's case, as a 
witness, while I am on the plaintiff's case, 
then I am going to object to his testifying. 

THE COURT: There isn't anything 
magic about a lawyer in the case. He is a wit 
ness like anybody else. 

MR. WILLIAMS: Yes, Your Honor, but 
we are now on the plaintiff's case. Mr. Shapiro 
proposes to testify, or the defense now proposes 
to offer evidence which it has prepared in the 
defense of its own case. That evidence should 
be offered in its own case and not on my case. 

TOE COURT: Listen, I’m not lnprosred 
at all about the order in which the proof goes 
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i 

| 

In. It la the same case. I would Just as soon 

| 

receive It now as tomorrow morning. , 

The objection is overruled. 

MR. SHAPIRO: Your Honor, if we can 
take a five-minute recess, perhaps I can demon- 
strate -- 

t 

THE COURT: I'm not going to take 
any more recesses. We have got time for only 
one recess in the afternoon. 

MR. SHAPIRO: All right, Your Honor, 
but I thought it might be easier to stipulate. ! 
SANFORD R. SHAPIRO, 
called as a witness, being first duly sworn, testified as 
follows : 

DIRECT EXAMINATION 
BY MR. ROSENBAUM: 

I 

Q Mr. Shapiro, I show you a graph which is marked Defendants' 
Exhibit 5 for identification and ask you if you can tell 

I 

the Jury what this is. 

A Yes, I can. This is a graph that I've prepared, based 
upon figures of gross sales for James Dougherty from the 
period October, '72 through October of ' 73# and those flg-j 

ures on which I based this graph indicated by the red line 

| 

were supplied by Nell Young, the attorney from the firm of 
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Tobolow 3 ky, Schllnger & Blalock, and I took the figures 
Indicated by the black line from Mr. Goldstein for the 
period September, '72 through November, '73, from the 

■ 

I 

commission statements, 'again, that were supplied to me 
from the plaintiff's attorney. Ihese figures were compared 
by us at an examination before trial and that is where I 
got these figures from. 

I 

I 

MR. ROSENBAUM: Your Honor, I offer 

| 

this Into evidence. 

MR. WILLIAMS: Your Honor, I object 4 
Wie sales that Mr . Dougherty may have made have 
no bearing on this case. We are talking about 
the contract that Mr. Goldstein signed with the 

I 

plaintiff and what profits were made on Mr. 
Goldstein's sales. 

THE COURT: Objection is overruled. 
MR. 'WILLIAMS: May I ask some pre- 
liminary questions. Your Honor? 

THE COURT: Yes. 

VOIR DIRE EXAMINATION 
BY MR. WILLIAMS: 

Q Tell us what those figures are again that you compared 9 

A These are the gross sales from Mr. Dougherty, James 

Dougherty, as supplied to me by the attorney for your 
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i 

client, USAchera, and they show sales from October, '72 

I 

through October, '73. i 

i 

<4 Do I understand that you have projecte ! on that graph, 

Mr. Goldstein's sales for the precise same period? 

A That's correct, as it was agreed to at the examination 

before trial. 

Q Now, Mr. .Shapiro, the black line, as I understand It, Is 
Mr. Goldstein's sales as you have put it on this chart? 

A Yes . 

Q And the red line Is Mr. Dougherty's sales? 

A Yes. I made It up last night in my office. 

Q As you put It on the chart? 

A Yes. 

Q Is this Mr. Goldstein's total sales or sales of competitive 
produces on this? 

A Total sales. 

Q T.iat Includes competitive as well as non-competltlve prod-J 
ucts 9 

A Total sales. 

Q What were his total sales from September of '72 through 
November, '73? 

A Tno3e figures are on the yellow sheet. I will have to give 

l 

them to you month by month. We will start with August, '72 — 
$1,494.8?. 
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Q And that does not appear on this chart, does It? 

A No. I missed the first month. You are correct. I misaed 

the first month. I 

! ‘ 

Q What Is the next month? 

A September, '72, $3,214.04. 

Q What percentage of those sales were chemical specialty 

products and what sales were non-specialty chemical products? 
A I only have gross sales here. 

I 

Q What Is the highest sales month that Mr. Goldstein had In 
this period? 

A It appears to be the month of September, '73, $6,197.80. 

Q Do you have for any month a breakdown as to what proportion 
of those are chemical specialty products and what proportion 
are non-specialty? 

A I only have gross sales, as I have indicated on there. 

Q Have you determined what proportion of those are to customers 

of IfSAchem and what proportion are not? 

A I only have gross sales as Indicated. 

MR. ROSENBAUM: Your Honor, I again 
ask that the Exhibit be introduced into evidence. 

MR. WILLIAMS: Your Honor, may I 
have a moment to speak to Mr. Gates? j 


THE COURT: Yes. 

(Discussion off the record.) 
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MR. WILLIAMS: Your Honor, I would 
like to ask Mr. Shapiro a few more preliminary 
questions. 

THE COURT: All right. 

VOIR DIRE EXAMINATION CONTINUED 

BY MR. WILLIAMS: 

Q Are the figures on this chart gross sales? 

A Yes. 

Q Do they Include cost of sales? 

A It Is gross sales. 

Q Can you answer the question, please? 

A I am trying to. It is gross, which means without any 
expenses -- gross sales. 

Q And It Is before taxes and not after taxes? 

A Correct, gross sales, and as it says on the chart for both 
of them, and again, I have no first-hand knowledge of the 
figures. Those are tht figures that the attorneys agreed 
to. You were not there, but I understood that the attor- 
neys agreed to them at the examination before trial. 

Q Isn't It true that one of these sets of figures are for 
your own client, correct'* 

A That's right. 

Q Do you know what your own client deducts from his gross 
sales In terms when he arrives at his net figures? 
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A I do not. 

Q Do you know what the profit margin la? 

A I do not. 

MR. WILLIAMS: That Is all. 

(Witness excused.) 

MR. WILLIAMS: I object to It. 

THE COURT: The objection Is overruled. 

I 

It Is received in evidence. 

(Defendants' Exhibit 5 marked in 

evidence. ) 

ALLEN PIASSICK, 

resumed the stand, having been previously sworn, testified 
further as follows: 

CROSS EXAMINATION CONTINUED 
BY MR. SHAPIRO: 

Q Mr. Plasslck, I show you Defendants' Exhibit 5 now in 
evidence, and I ask you if the company ever made a study 
based on the figures that were supplied at the examinations 
before trial as to the gross sales of Mr. Ooldstein as 
compared to the gross sales of Mr. Dougherty? 

A No. Excuse me, but when you say, "a study," what do you 
mean? 

Q Comparison study. 

A No comparison study. Since you had asked for the commission 

***** 
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I 

THE COURT: This la an entirely dlf- 

i 

ferent matter? 4 


MR. SHAPIRO: Yes, an entirely dif- 
ferent matter. We are going to the employment 
form now. 

Q Now there was an eighteen-month provision, and I believe 
you testified that the purpose was that that was the time 
required to train the average salesman, or the average time 
required to train a salesman? 

A Yes, sir, between twelve months minimum — on the average, 
about eighteen months. 

£ How long has the company been using this contract? 

A The Sales Representative's Agreement? 

Q Yes. 

A I would say for as long as I can remember, which Is eleven 
and a half years, and I am sure it was there for a certain 
number of years previous, but I don't know. 

Q Has any other time period ever been used in this form of 
contract by the company, to your knowledge? 

A Since I have been with the company, I think it has been 
eighteen months. It could have been a different time, at 
an earlier time. 

Q In any event, the eighteen months was set up before you 
arrived? 
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A I think it was. 

Q But you are testifying now that, to your knowledge, that 
Is the time required to train a new salesman? 

A Right, When you first ccme Into a company, you don't 

acquire all the knowledge the first day you get there, and 
a lot of things you acquire over a period of time. I 
really don't knew what was In effect. 

THE COURT: Let’s get this wrapped 
up. As long as you have been there. It has 
been eighteen months? 

A As far as I know. 

Do you know who made that determination 9 

A The company did, and I assume along with Mr. Tobolowsky. 

MR. SHAPIRO: I have nothing further*. 
Your Honor, except at this time I would move tc 
strike his testimony as to what the purpose of 
that eighteen-month provision was, because I 
think It is clear that he doesn't know the pur- 
pose of It. 

THE COURT: Motion denied. 

MR. WILLIAMS: Would you mark this 
for Identification? 

(Plaintiff's Exhibit 7 marked for 
Identification. ) 

***** 
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I 

customers that you sold while you were employed by the 
Plaintiff? 

i 

_ i 

A I didn't. I really don't know. 

"Q Would It be more than 90 per cent? 

"A I don't think so. 

"Q More than 75 per cent? 

"A Yes. 

„ A 1 

Q Of the $25,000 that you have sold since you have 

been in business, sir, how much of It has been within the 

territory that you were assigned while you were with the 1 

Plaintiff? 

"A Probably 75 per cent." 

MR. WILLIAMS: Now going to Page 21, 

Line 15. (Reading): 

"Q Are you continuing to sell to customers that 
you sold while you were with the Plaintiff? 

"A Yes. 

Q Do I take it that, from what you are saying 
here, unless a court enjoins you, it is your intention to j 
continue to sell to the customers you sold to when you were 
employed by the Plaintiff? 

"A Yes . 

Q And you intend to continue to sell within your 
former assigned territory when you were employed by the 


* * * * * 
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"Q I understand that. 

"A I gave you '64 as $18,000; '65 as $20,000. 

*66 you didn't ask me, but '66 was about $24,000. '67 was 

about $26,000. These are all gross figures. 

"Q Did you continue to work In 1968? 

"A Yes, sir. 

"Q Did you continue to sell customers within your 
assigned territory? 

"A Yes, sir. 

"Q Did Nr. Klmmel continue as your Sales Manager or 
Sales Supervisor? 

"A Yes. 

Were you selling to approximately the same 
accounts as you sold In previous years? 

"A Yes, sir. 

"Q Did you open some new accounts? 

"A Very few. If any." 

Page 66 , Line 15. (Reading): 

"Q Did you continue to attend sales meetings in 

1968 ? 

"A Yes, sir. 

"Q Do you know what your approximate earnings were 

then? 

"A About $30,000. 

***** 
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i 

Honor, Page 69 . 

I 

THE COURT: I will sustain the cfcje:- 

tlon. 

m. WILLIAMS: Page 69 , Line 21. 

(Reading) : 

"Q Did you receive monthly commission statements 
In 1970? 

"A Yes. 

"Q You were 111 for approximately three months In 
the first part of that year, sir? 

I 

"A Yes, sir." 

MR. SHAPIRO: I have an objection to 

I 

the next question. It Is Irrelevant. 

MR. WILLIAMS: That la Line 3, Your 
Honor, on Page 70. 

THE COURT: That Is the sume matter 
as before. I will sustain the objection. 

MR. WILLIAMS: Page 70, Line 5 . 

(Reading) : 

"Q Were orders being sent In by you? 

"A There couldn't have been. I was out of work. 

"Q So, there were no — " 

MR. SHAPIRO: Objection to the next 
question because It follows from the prior ob- 
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Jection that the Court sustained. 

THE COURT: What line number Is that? 
MR. WILLIAMS: Line No. 7 . 

i 

THE COURT: This refers to advances, 

I 

draws. I will receive It. !- 

i 

1 

MR. WILLIAMS: Page 70, Line 7. 

(Reading) : 

"Q So there were no commissions being earned by youj 
but you received checks? 

"A Yes, sir. 

Q At the end of this Illness, did not your monthly 
commission statements reflect that you were In a debit * 
position? 

"A Natu. ally. " 

MR. SHAPIRO: Objection to the next 

question. 

MR. WILLIAMS: That Is Line 13, Your 

Honor. 

THE COURT: I will sustain the ob- 
jection. 

MR. WILLIAMS: And Line 16 on Pago 

70 — 

MR. SHAPIRO: That Is the same thing. 

I 

. THE COURT: Why don't you get together 

I 
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on this and show me the questions you object 
to, and I will rule on them all at once. Instead 
of this piecemeal business. Well, as long as 

we started this, we will have to go through with 

l 

it now, but If you have got any further matters 
of this kind, let me know beforehand what you 

4 

object to. Then I can rule on It and I won't 
have to interrupt the reading, 

MR. WILLIAMS: What Is the objection- 


able line? 

MR. SHAPIRO: It Is the same point -- 

I 

THE COURT: All I want to know is 
the line number. 

I 

MR. WILLIAMS: What line number Is It? 

TOE COURT: What are you objecting to? 

MR. SHAPIRO: To the last point — 

THE COURT: TOat Is what I want to 
know. What Is the last point? 

MR. SHAPIRO: Line 16, the same 
point that was Just sustained earlier. 

THE COURT: Line 16? 

MR. SHAPIRO: Yes. 

THE COURT: Well, it Is unintelligible 
to read that without knowing what went before. ! 
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I will sustain the objection. 

MR. SHAPIRO: If he Is going to read 
after Line 18, It Is the same point again. It 

I 

is the questions in this series, the same thing. 

THE COURT: I will sustain the ob- ; 

I 

Jectlon to all the ma' ter on that page following 
Line 18. 

MR. WILLIAMS: Page 71, Line 1. 
(Reading) : 

"Q Do you recall when you went back to work? 

"A Approximately sometime In April of *70. 

"Q Did you continue to work the remainder of 1970? 

"A Yes, sir. 

"Q — in the manner in which you had worked in the 

past? 

A I don't think I had as much enthusiasm, no. Ho, 

I didn't. 

"Q What was the change, then, sir? 

"A I wanted to quit Chemsearch. 

”Q Did you have any discussions with Mr. Kimmel 
about qjlttlng? 

"A Yes . 

"Q What were those discussions? 

"A I told him that I Just was disenchanted with the 
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And to refresh the recollection of 
the Court and Jury, Line 3 reads: 

"Q Did you attend any of them In Dallas? 

"A — or was that In 1972? I think that was in '72 
"Q All right, sir. Now, in 1971, did you have any 
illness? 

"A '71? Yes, sir, — no. '70, I will 111. 
n Q 1970 was the gall bladder operation? 

"A Right. 

"Q In 1971 was there any illness? 

"A I don't recall any.' 1 

Page 82, Line 2 . (Readirg): 

"Q In 1972 did you have any illness? 

"A Yes. 

"Q What was that, sir? 

"A I don't know. I was admitted to the hospital, 
emergency. They thought I was having a heart attack. I 
was in intensive care, cardiac care unit, for close to a 
week. 

"Q Did you have any cardiac involvement? 

"A It was ruled out, but at the time I was brought 
in, it appeared as if I was having a heart attack." 

Page 84, Line 18. (Reading): 

"Q When did you first start thinking about going 


* * * * * 
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"A No, I wouldn't say 'personally,' — well, yes, 
of course, one source In particular, my cousin, who 
happened to be In business at the time, manufacturing 
some chemicals. I know him, personally, of course. 

"Q Did your cousin know by whom you were employed 
at the time you were talking to him? 

"A Yes . " 

Page 92, Line 4. (Reading): 

”Q Did you have any discussions with any other 
salesmen that worked for the Plaintiff at that time about 
going into business for yourself? 

"A During what time period? 

"Q This 1 j June, July, or August. 

"A Yes, in August. 

"Q Who did you talk to? 

"A I talked to some Cherasearch men. 

"Q Wno were they, sir?" 

MR. SHAPIRO: Excuse me, but this 
was not in the portion that we discussed. I 
believe you started on 93* 

THE COURT: I recall this. 1 will 


overrule the objection. I will receive It 
MR. SHAPIRO: I'm sorry. 
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lBo 


I 

l 


MR. WILLIAMS: The question again 
Is on Page 92, Line 12. (Reading); 

"Q Who were they, sir?" 


And the answer Is on Page 93, 

Line 13. (Reading): 

A I talked with Herb Mltzner, possibly; with Roy 

I 

Raker, with Jim Zamplno, Mel Waldraan, Mel Wilcove. I 
don't think there were any other fel’ows. 

"Q Did you know each one of those gentlemen by virtue 
of your being employed by the same company? 

"A Yes. 

"Q Did you know that each one of them had signed a 

f ~ I 

Sales Representative's Agreement, the same as you had? 

A I had no Idea what they signed. 

"Q You didn't discuss that with them? 

A I think there may have been questions brought up 
about a contract, but I don't know if that was with all 

of then, or with any one of them In particular. I don't 
recall. 

Q Didn't any of them say to you that you had an 
agreement that had some post-employment covenants In it? 

A They asked me — I think one of them did — 'Didn't 
you sign a contract?' I said, 'I signed something. I 
don't recall what It was.' I mean, everybody talks about e 


* * * * * 
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carpet Items? 

"A I doubt If they amount to five per cent. Again, ! 
I don't know. 

"Q Approximately ninety-five per cent of your sale 3 ' 
have been chemical specialty items? 

"A That's correct." 

MR. WILLIAMS: Now I'm going to Lir.a 
4 on Page 12. (Reading): 

„ 

3 Are they the same kind of products that you sold : 
while with USAchera? 

"A To me, that is the same question. I would say 
they are not because I am on the other side of the fence. 

I feel they are better and different. 

"Q You are talking about quality as opposed to dif- 
ference generlcally? 

"A Probably generlcally, they are in -he same family. 

"Q Same uses? 

"A Same applications, maybe additional applications J" 
Page 13, Line 6. (Reading): 

"Q Mr. Goldstein, I'm going to hand you what has 
been marked Exhibit 1 for identification and ask you to 
Identify the customer on that document. 

"A Town of Benton Highway Department, Penn Yan, 

New York. 
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"Q Did you fill out your dally reports? 

"A At that tine I may have stopped sending In dally 
reports . 

"q Did Mr. Klnznel contact you and tell you to send 
then in? 

"A He said, 'It's not necessary.' That nay not hava 
been In '67 — it probably wa3 '67; I can't be sure of 
the year, but at some tine I stopped sending In dally 
reports.." 

MR. SHAPIRO: I'm going now to 
Page 62, Line 9- (Reading): 

"Q So you had a relationship with those present 
customers that made It very easy for you to have repeat 
sales with them? 

"A Nothing is easy In this business. Every day is 
a new ball game. There is nothing for sure — whether 
your customer is going to run cut and you don't get your 
order. It's a very competitive business. I really feel 
I built nothing. Every day is a new grind." 

That is all I have at this time. 

NEIL E. YOUNG, 

called as a witness by the Plaintiff, being first duly sworn. 


testified as follows: 
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DIRECT EXAMINATION 
BY MS. WILLIAMS: 

Q Where do you reside, Mr. Young*’ 

A Dallas, Texas. 

<i What 1& your line of work? 

A I an an attorney . 

Q By whom are you employed? 

A Tobolowsky, Schlinger & Blalock. 

Q How long have you been so employed? 

A Pour and a half years. 

Q Have you attended law school? 

A Yes. 

Q Where did you go to law school? 

A The University of Texas, at Austin. 

Q Did you go to college? 

A Yes . 

Q Where did you go to college? 

A Texas University In Lubbock, Texas. 

Q When did you graduate from college? 

A 1966. 

Q When did you graduate from law school? 
A 1969. 


Q Are you a member of the Texas Bar? 

A Yes, I am. 
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I 

i 

q in the course of your work as an attorney, have you exan- 

1 

lned books of accounts and records of corporations who 
are clients of your firm? 

t 

A Yes, I have. 

I 

q At my request, have you examined the corporate records 

produced by Mr. Goldstein at the examination before trial? 

i 

A Yes, I have. 

Q At both* examinations before trial? 

A Yes. 

Q Have you compared the records produced by Mr. Goldstein 
with the records In the possession of the company regard- 
ing his sales during the period when he was employed by 

I 

the company? 

A Yes, I have. I have compared Invoices produced by Mr. 
Goldstein at the taking of his two depositions, and with 
his customer list that he had while he was employed wltn 
USAchem, to determine the number of sales that Mr. Gold- 
stein made for his own company, that corresponded with 
customers that he serviced while he was with USAchem. 

Q How many sales has Mr. Goldstein made to customers of 
USAchem since he left the employment of USAchem? 

A For the period August 29, 1972, which was the date of the 
first Invoice that he produced, through November 27, 1973< 
which Is the date of the latest invoice that he has pro- 
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duced for us, he has made 282 sales to customers that he 

i 

serviced while with USAchem. There Is an additional In- 
voice, No. 624, which I was unable to determine the customer 
on, so I can't testify aB to that Invoice. 

Q How many sales did Mr. Goldstein have during that period? 

THE COURT: You mean total In money? 

Q Total In number of customers. 

A Right. Total number of sales for Oold Seal Associates, 
there Is 346 sales plus this additional invoice. 

. 

Q What percentage of those sales were to customers of USAchen? 

I 

A Approximately elghty-one per cent. 

Q What proportion of the total sales were made In the terrl* 

i 

tory assigned to Nr. Ooldsteln? 

A Approximately ninety- five per cent. 

Q And what proportion of sales to customers were of products 
similar to those sold while he was with USAchem? 

MR. SHAPIRO: Objection. It calls 
for a conclusion. 

THE COURT: Objection is overruled. 

A Of the Invoices produced by Mr. Ooldsteln, there were soma 
Invoices that Included sales of what were listed as poly- j 

mats, which were carpet Items. Those amounted to approxl- 

I 

mately four to five per cent of his business. So the other 
ninety-five per cent of his sales, which are not Included ^ 
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I 

In my figures, are of chemical specialty products. 

Q '//hat is the total number of violations of Exhibit l? 

W. SHAPIRO: I object. 

THE COURT: I will sustain the objec- 
tion. I sustain the objection because you con- 
cluded they were violations. That is a question 

| 

of law that I will determine. 

Q Here is Exhibit 5# Mr. Young. Have you had an opportunity 
to examine that? 

A Yes, I have. 

Q Have you compared the sales projected nn this Exhibit for 
Mr. Goldstein with the sales which he produced at the 
deposition? 

A Yes, I have. I was provided additional Information by Mr. 
Shapiro, to give me a better idea of the volume of sales 
that he was projecting to Mr. Ooldsteln on this chart. 

The figure given me by Mr. Shapiro was for Mr. Goldstein's 
total sales during the period of that chart was $57,422 .25. 

Q What is the total sales projected on this chart'’ 

A That is the figure projected on that chart. 

THE COURT: Sales by Goldstein? 

A Yes; however, I used the same figures that were provided 
to me by Mr. Shapiro and calculated them and came up with 
$67,579-19 in sales. 
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Q What la the difference? 

A A little better than $10,000. 

Q la thct more? 

A Yea, It la. 

Q So the black llnea on thla Exhibit ahould be higher, la 
that correct? 

A Well, the figurea that Nr. Shapiro uaed are $10,000 lesa 
than I calculated them to be. 

MR. WILLIAMS: You may inquire. 

CROSS EXAMINATION 

BY MR. SHAPIRO: 

Q Mr. Young, where are the dlfferencea? If there are, I 
certainly want you to point them out on thla Exhibit. 

A I can determine from the preparation of the chart you have 
tried to tried to project on the chart on a monthly baala, 
Mr. Qoldatein'a volume for each month. 

Q Yea, and it waa noted on my examination that we had lnad> 
vertently omitted the firat month, and it waa about $ 1 , 500 , 

I 

Auguat, '72. Are you counting that In your ten thouaand? 

A Yea, I think I am. Theae are the figurea that you provided 
me yea"e-day. Now thla chart doea not purport to give 
total aalea volume, and to that extent, it la lmpoaalble 
to tell what you are comparing among the two. Aa I see It, 
It la Juat a monthly comparlaon of aalea volume between 
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the two men. 

Q Mr. Young, let's take the month, for example, of February, 

i 

1973* and that shows Mr. Ooldsteln's level of sales at 

i 

somewhere around $ 5 * 900 ; Is that the figure you got from 

i 

me here? 

I 

A (No response.) 

Q These are your notes, I take it? 

t 

A February, 1973* $5*965-66. 

Q Let's take July, 1.973* and this shows approximately 

I 

$4,200 In aaleu by Goldstein. What Is the figure I pro- 
vided you with there? 

A $4,298.24. 

Q Mr. Young, Is USAchem the largest client of your firm? 

A Perhaps you can elaborate on the question. 

Q Let's take In gross sales a hundred million dollars a year 
for the last fiscal year. Is that the largest client that 
you service? 

A No. 

4 How many men are in your firm? 

A We have a ten-man firm. 

Q How about in gross fees paid to your firm? Is this the 
largest client you have? 

MR. WILLIAMS! Objection. 

THE COURT: I will sustain the objeq 

tlon. 





volved In litigation of many cases like this? Would that 
be correct? 

A I've had some involvement, yes. 

Q Let's take your firm. About how many over the last five 
years? 

NR. WILLIAMSt Objection, Your Honor!. 

THE COURT: You say "litigation of 
this sort." Do you mean involving this partic 
lar contract? 

MR, SHAPIRO: The same type of form., 
or substantially the same type of form contract. 

THE COURT: We are talking about a 
Sales Representative's Agreement, which I under- 
stand is standard form for all salesmen? 

A Correct. 

THE COURT: That is the kind of liti- 



gation he is talking about 
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Yea. 


197 ’ 


THE COURT: All right. 

About how many times has it been litigated by your firm, 
to your knowledge? 

I have no idea. 

More than once? 

Yes. 

More than ten times? 

Yes. 

More than a hundred times? 

I don't know that. 

It is Important that your firm win these cases, is it not? 

MR. WILLIAMS: Objection. 

THE COURT: I don't suppose he would 
be here if it wasn't. 

On the question that I asked you about the number of tines 
you have litigated over this contract or one substantially 
similar to it, I may have mislead you by saying only the 
last five years. I mean, to your knowledge, how much has 
your firm litigated on behalf of this client with this 


type of contract, to your knowledge, at any time, and not 
only the last five years, and would it be a hundred or 


more clients among — 


THE COURT: In the first place, do 
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, I 

you know? Because I could guess, and I wouldn't 
know anything about It. 

THE WITNESS: I do not know. 

MR. SHAPIRO: Would you mark this 
for Identification? 

I 

(Defendants' RJtlbit 7 marked for 
Identification. ) 

Q Mr. Young, I show you D-7 for Identification purporting 

to be a letter from Edwin Tobolowsky to Mr. Howard Goldstein 
and dated October 13, 1972, under the letterhead of 
Tobolowsky, Schllnger & Blalock, and I ask you If you have 
ever seen that letter or that same form of a letter before!? 

A I have seen a Xerox copy of this letter. 

Q Have you ever seen that, substantially the same letter, 
before, as to any other employees of this company? 

A I have seen letters that accomplished substantially the 
same purpose. 

Q Now you have testified, to your knowledge, as I understand 
it, as to how many times your company litigates this type 
of claim against a former employee. Can you tell roe how 
many times this type of letter goes out to make these 
claims against employees? 

A No, I can't. 

Q Would it be more than a hundred, would you say? 




A Mr. Shapiro, I really don't know. 

Q How long have you been with this firm? 
A Plve years . 


Q And how many people in the firm are involved in this type 
of litigation for USAchem? 

A Mr. Tobolowaky and I are the ones that participate in this 
type of litigation. 

Q Have you been generally Involved in this type of litigation 
for the past five years? 

A Not really. I have participated in this type of litigation 
within the last three or three and a half years. 

Q Are you able to tell me whether it is the practice of your 
firm with all former employees of this company to send out 
substantially this type of a letter? 

A Not all former employees, no. 

THE COURT: The trouble is, I don't 
know what that letter talks about, and I am 
sure the Jury doesn't, because they haven't 
seen it. 

MR. SHAPIRO: Perhaps I can read it. 

THE COURT: It isn't in evidence. 

MR. SHAPIRO: I will offer it. 

THE COURT: Let me see it first. 

(Defendants' Exhibit 7 handed to th€ 

Court. ) 
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THE COURT: All right. You are 


* 

offering It In evidence? 


MR. SHAPIRO: Yea. 


THE COURT: Have you seen that before. 

Mr. Williams? 


MR. WILLIAMS: I have seen a copy 


of It, Your Honor. I have never seen this 

1 1 
1 

particular document. I have no objection to It 

1 

i • 

THE COURT: It Is received In evidence 

(Defendants' Exhibit 7 marked In 


evidence. ) 


(Mr. Shapiro read to the Jury from 


Defendants' Exhibit 7 In evidence.) 


BY MR. SHAPIRO: (Continuing) 


Q I ask you whether you can tell me how often In your expe- 


rience your firm was called upon zo write such letters 


by USAchem to former employees of that company? 


A No. 


Q You cannot tell me approximately how often? 


A No, sir, I do not handle that. 


Q Would such a letter go out in virtually every litigation 


that you have 7 


THE COURT: I can't see what bearing 


that has on this case. 
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MR. SHAPIRO: Thank you. I have no 
further questions. 

REDIRECT EXAMINATION 
BY MR. WILLIAMS: 

j 

Q Mr. Young, have you also examined Mr. Dougherty's records? 
A Yes. 

Q Have you compared them with Mr. Goldstein's records? 

A Yes, I have. 

Q Can you tell us how many customers did Mr. Goldstein have 
that were USAchem's customers? 

MR. SHAPIRO: Objection. 

THE COURT: He has already given it. 
It is 282, isn't it? 

A No, sir. That 1s different information. That was the 
number of our former customers that he had sold on behalf 
of his new company. 

MR. WILLIAMS: No. I'm asking him 
how many total customers he had. 

THE COURT: Oh, the total? 

MR. WILLIAMS: Yes. 

THE WITNESS: Mr. Goldstein, accord- 
ing to his route book that he kept while he was 
employed — 


THE COURT: He gave that figure, toi 
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It was 346, wasn't it? 

A No, Your Honor. That is his total number of sales on 
behalf of his new company. 

Q May I withdraw the question, and perhaps it will be clearer 
in this form. 

How many of USAchem's customers did Mr. Goldstein . j 
service when he was employed by the company? 

A His route book reflects that he had 237 accounts that he 
was calling upon. 

Q How many of those accounts does Mr. Dougherty now call on?! 

A Seventy-one . 

MR. SHAPIRO: I will object to that 
last question. 

THE COURT: On what basis does he 
get his knowledge on sales? 

MR. SHAPIRO: He testified to the 
calls by Dougherty -- 

Q What la the basis of your examination of Mr. Dougherty's 
accounts, in your opinion here? 

A I have taken Mr. Ooldsteln's route book of customers while 
he was employed by USAchem and compared that with Mr. 
Dougherty '8 route book of customers that he presently 
services for USAchem, compared the two, and discovered 
how many of Mr. Ooldsteln's customers Mr. Dougherty is 
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presently selling. 

Q What Is that number? 

A Seventy -one. 

Q What percentage of the customers that Mr. Goldstein serviced 

I 

when he was with USAchem Is that? 

i 

A It Is approximately one third, a little less. 

MR. WILLIAMS: Thank you. 

I 

RECROSS EXAMINATION 
BY MR. SHAPIRO: 

I 

Q Mr. Young, you don't know how many people Mr. Dougherty 
calls upon, do you, or do you of your own knowledge? 

A No, and that Is not what I was testifying about. 

Q Of course, and similarly by your own knowledge, you don't 
know how many customers Mr. Goldstein has called on? 

A No, I did not mean to reflect that. 

THE COURT: Of course, he couldn't 
know of his own knowledge unless he was with him. 

MR. SHAPIRO: Of course. I Just 

. 

wanted to make that clear. 

Q Is there any question on the line of this graph that Indi- 
cates a sale for Dougherty, as you compared theEe figures'* 

A Mr. Shapiro, my question about the graph Is that It doea 
not reflect total volume of either gentlemen, and I am 
merely — 
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I 

i 

Okay, Juat a minute. You supplied ua with some figures on 


the sales of Mr. Dougherty at ray request, did you not, at 
one of the examinations before trial? 

That's correct. 


Mr. Young, have you compared the gross sales on the invoices 


of Mr. Dougherty, which are in evidence as Defendants' 

Exhibit 6 with the line chart for Mr. Dougherty's sales cn 
Defendants' Exhibit 5? 

I haven't made the comparison with the chart, because I 1 
haven't had it available to me. 

Do you want to do that now? 

No. I am not going to take the time here to make computa-l 
tlons . 

Do you recall supplying us the figures at an examination 
before trial of Mr. Dougherty's gross sales for October, '72, 
through August of ' 73 ? 

I recall that we produced for you his monthly sales state- 
ment, and we may have given you a recap form of type of 
figures. 

Then subsequently, at the time this trial commenced, you 
supplied us with the figures up to last month, is that 
correct? 

Yes. 

And you have made no examination of this chart, then, for 
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that purpose? 

A I haven't had it available. 

Q Nr. Young, it will be available to you at any time you 
want it, and if you want to make any corrections, you cm 
make it to the Court. 

A (No response.) 

MR. SHAPIRO: I have no further 

questions . 

THE COURT: I don't know what that 
was for, because as far as I'm concerned, he 
is on his way back to Texas now. 

MR. SHAPIRO: No. I think he i3 
going to stay here for this litigation. 

THE COURT: I don't know whether he 
is or not, but I know he doesn't have to, as 
far as I'm concerned. 

(Witness excused.) 

HAROLD KIMMEL, 

called as a witness by the Plaintiff, being first duly sworr 
testified as follows: 

DIRECT EXAMINATION 
BY MR. WILLIAMS: 

Q Mr. Klnmel, where do you live, sir? 

A Westport, Connecticut. 


* * * ¥ * 
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Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 
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How long did you serve as a Sales Manager? 

I served as a Sales Manager for six years. 

What was your position after that? 

Division Manager. 

What does a Division r-tinager do 0 

A Division Manager has the responsibility of not only 
handling his own group of salesmen but also handling and 
supervising Sales Managers. 

How long did you serve In that capacity? 

For tnree years, I believe. 

Did you then take your present position? 

Yes, air. 

When was that? 

The beginning of 1970, January 1st, 1970. 

Do you know Howard Goldstein? 

Yes, I do. 

When did you first meet him 9 
April of 1963. 

Did you see a sales application for Mr. Goldstein? 

Yes, I did. 

MR. WILLIAMS: Would you mark this 
for Identification? 

(Plaintiff's Exhibit 8 marked for 
identification.) 


r 
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Q Here la Exhibit P-8 for Identification — 

THE COURT: Walt a olnute. That 

I 

was In evidence before. That Is the contract, i 

I 

Isn't it? 

MR. WILLIAMS: No, Your Honor. It 

f 

I 

is the application. 

THE COURT: What? 

j 

MR. WILLIAMS: It is the application. 

i 

It Is Mr. Goldstein's application to work. 

THE COURT: Oh, all right. 

Q Could you Identify that, Mr. Kloael? 

A Yes. This Is ths application that Mr. Goldstein made out! 

I 

prior to his being hired by National Chemsearch. 

THE COURT: Will you keep your voice 
up, please. I don't want the Jury to have to 
strain to hear you. 

THE WITNESS: All right. 

Q What Is the last page, Mr. Klmmel, of the Exhibit? 

THE COURT: How many pages are there 0 
Is that what you want to know? 

* MR. WILLIAMS: No. I want him to 

identify the last page. Your Honor. 

THE WITNESS: This Is a "Temperament; 
Survey." It Is a teat that Mr. Ooldsteln took 
and — 


* * * * * 


A 
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the same date? 

Yes. 


A 

THE COURT t I was wrong about that, 

then. I thought the February date referred, 

apparently, to the application and not when he 

signed his part of the contract. 

Yes. 


Q 

NR. WILLIAMS: Correct, Your Ho..o;>. 

THE COURT: All right. 

Now on that date, did you and he have a conversation? 


A 

Which date was that, sir? 


Q 

On the April date? 


A 

Yes, sir. He was interviewed in the New York office, in 


Q 

the eastern building of Rockefeller Center. 

Was he also tested? 


A 

Yes, sir, he was tested on that day. 


Q 

By whom was he interviewed? 


A 

He was interviewed by Leonard Rosenbaum and myself. 


Q 

Tell us, briefly, the substance of your conversation on 

1 

A 

that date? 

Conversation or interview? 


Q 

The interview, the talk that you had with him. 



THE COURT: That is what an lntervle 

w 


is. One side says something, and the other aid 

e 
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1 

j 

! 


says something else. That is conversation. 

THE WITNESS: We went Into Mr. 
Goldstein's background and checked out whether 
he had any success pattern and why he wanted tc 
come to work for us and things of that nature, 
but In detail. 

Q Did Mr. Goldstein reveal what his earnings had been up 
to that point? 

A Yes. They were revealed on his application. 

Q Does the application reveal what his annual earnings had 
been to that point? 

A Yes. 

MR. SHAPIRO: I make the same objec- 
tion. This la Irrelevant and Immaterial. 

THE COURT: Objection Is overruled. 

THE WITNESS: In April, i 960 — 
that Is what I've got —"April of i 960 to 
present," meaning that In April, 1963, he 
worked for the National Sales Company as a 
wholesale appliance salesman and started at 
$75 per week and wound up at $130 per week on 
commission. 

Q So that Is approximately $7,500 per year? 

A Yes, sir. 


\ 
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Q rid he indicate to you that he wished to come to work for ' 
National Cherasearch? 

A Yes, he did. 

Q At that point did you make the decision to hire him? 

A Yes, sir. 

Q On that day? 

A On that day. 

Q Did you explain to Mr. Goldstein about the company? 

THE COURT: What do you mean "explain 
about the company"? 

MR. WILLIAMS: About the methods of 

I 

selling, about the products, about the personnel 
and about the employment? 

THE COURT: That is seven or eight 
questions in one. What is it particularly you 
want to know about the company. 

Q Did you explain the line of products the company sold to 
Mr. Ooldstein? 

A Yes, sir. 

Q Did you explain to him the methods of selling? 

A Yes, sir. 

Q Did you explain to him the terms of his employment? 

A Yes, sir. 

Q Did you show him the employment agreement? 
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A Yes, sir. 

Q Here Is Exhibit 1, and is that a copy of the document you 
showed him? 

A Yes, sir. 

Q Did you explain the terms of the contract to him? 

A Yes, I did. 

Q Did he ask any questions about it? 

A No, sir. 

Q And was the contract executed on that date? 

A Yes, sir. 

Q By both parties? 

A By both parties. 

Q In particular, did you explain to him the provision about 
his termination of employment? 

A Yes, sir. 

Q Did you also explain to him the fringe benefits offered 
by the company? 

A Yes, sir. 

Q Did you tell him about the bonus plan? 

A Yes, sir. 

Q And about the hospitalization? 

A Yes, sir. 

Q Tell us. Nr. Klmrael, what hospitalization was offered to 
sales personnel at that time? 
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The company paid for Blue Cross and Blue Shield for the 
salesaen. If the salesmen wanted It -- 

MR. SHAPIRO: I will object to thlsJ 
It Is all Irrelevant. 

THE COURT: Objection Is overruled. 

I 

THE WITNESS 1 If the salesman wanted 
additional coverage for his family, then he 
paid that himself. 

Were there any other fringe benefits? 

Yes. 


THE COURT: I don't know what your 
question means, "Were there any others?" Were 
there others they didn't talk about, is that 
what you mean? 

MR. WILLIAMS: No, that they did 
talk about. That Is my next question. 

THE COURT: You didn't ask him that. 
MR. WILLIAMS: Tnat Is the next ques 

tlon. 

THE COURT: Did you talk about any 
other fringe benefits on that occasion In 
April, 1963? 

A I don't remember. 

Q You don't recall? 
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A I don't remember. 

Q When did Mr. Goldstein begin his training? 

I 

A Mr. Goldstein began his training at approximately two weeks 
after the contract was signed. 

I 

Q Had Mr. Goldstein had any experience in selling specialty 
chemicals before? 

A Not to my knowledge, no. 

THE COURT: We will recess until 
two o'clock. 

I 

(A luncheon recess was taken at 
12:45 o'clock P.M.) 
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AFTERNOON SESSION 
2:00 o'clock P.N. 

(Jury present.) 

HAROLD KIMMEL, 
resumed the stand, having previously been sworn, testified 
further as follows: 

DIRECT EXAMINATION CONTINUED 
BY MR. WILLIAMS: 

Q When Mr. Ooldsteln came with the company, was he an expe- 
rienced salesman of chemical specialties? 

A No, he was not. 

Q During the course of training, did you have an opportunity 
to observe his experience as a salesman, generally'' 

A Yes. 

Q Describe that to the Court and Jury, please. 

A As far as our business was concerned, not only Mr. Goldstein, 
but every one of us who comes Into this business, the 
chemical specialty business, cooes from another field f c -* 
the most part. I think In the last fifteen years, there 
may have been two or three men that ever were In the 
chemical specialty field before. 

MR. SHAPIRO: I object to It as not 
being responsive to the question. 
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THE COURT: Objection la overrule!. 

THE WIT.TT3S: And because of the fact 
that we cut — 

I 

MR. SHAPIRO: Again, It la not re- 

I 

sponsive, Tour Honor. 

THE COURT: That anawer la Inclined 

i 

to be dlscuralve. 

i 

My underatandlng la the question waa, 
"Was he an experienced chemical salesman?" 

That could be answered "yea" or M no." 

THE WITNESS: No, air. 

Q Waa he an experienced salesman, generally? 

A No. 

TOE COURT: He had some experience 
aa a salesman? 

A Yea, air. 

Q So you couldn't answer unqualifiedly that he wasn't an 

experienced salesman? He had some experience aa a salesman? 
A He had some experience In the field as a salesman. 

Q Describe the course of training of Mr. Goldstein during 

the first two weeks? 

A When a salesman leaves our office, he still has on his 
mind some doubt — 

KR. SHAPIRO: Objection. It Is not i 
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responsive to the question. 


THE COURT: I will sustain the ob- 


jection. 


Q Describe the training of Mr. Ooldsteln, please? 

A The first week that Mr. Goldstein went out* he went out 

with another salesman on what we termed "observer training." 
Q Where did he do his "observer training"? 

A He did It in the area of Cape Cod. 

Q With whom did he do It? 

A He did it with a salesman by the name of Bob Jacobs. 

Q Was Mr. Jacobs an experienced salesman? 

A Yes, he was. 

Q Tell us what observer training is? 

A During that week, because the man has never been in our 
business, Mr. Jacobs goes through what he would normally 
do as a salesman In a week's time. He shows Mr. Goldsteir 
the various trades we call on, how they go over pricing, 
and they go over products, and he sees two things. He 
sees the difficulty of opening new accounts and how to 
open new accounts. He also sees the customer rapport that 
Mr. Jacobs haB established over a period of time. He 
also sees the customer's acceptance of the products, and 

that establishes In his own mind, as far as our psychology 

j 

is concerned, that he can be successful in our business. 
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Had you given Mr. Qoldatein a Bales book 


221 

or sales material 


at that tins ? 

He was given a basic product before he left the office 


j 



study for two weeks before he went Into the field with 


Mr. Jacobs. 

Q How many product books are there? 

A There are two product books. 

MR. WILLIAMS: Would you like these i 


marked. Your Honor? I don't propose to offer 
them. 

THE COURT: I don't know how you are 


going to use them, so I don't know whether they 
need to be marked or not. 

Q Mr. Kimmel, I hold two books In my hand, and they are blue. 
One is a large book and one is a small book. 

A Yes, sir. 

Q Are those the sales books? 

A The large book Is the sales book that the salesman would 
use in front of a customer. 

Q Was he given that book at the beginning of his training 
period? 

A Within a two-week time, he is given a lot of confidential 
information that at that time — 

MR. SHAPIRO: I will object to the 
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characterization of "he Is given a lot of con- 
fidential Information." 


THE COURT: Objection 1 b overruled. 

THE WITNESS: That was part of the 

material that Mr. Goldstein received within a 

* 

two-week period of time. 

Q Was he also given the small book? 

A The small book was given to him in the office after he 
was hired. 

Q What is the small book? What is the purpose of it? 

THE COURT: In the first place, it 
has got a name on it. What do you call it 0 
A It is a basic product book. 

THE COURT: It is self-explanatory. 

Q Is it a training device or a sales device? 

A It is a training device in thj sense, confidential in 

the sense that it is more concentrated than anything that 
is in the larger book. A man cannot learn two or three 
hundred products in one week's time. So in order to ^void 

i 

the confusion, we cut and take out of the big book ten or \ 
twelve products so that if he had nothing else more than 

that, he could go with these for a number of month and 

' 

make a good living. What is included in there that is not 
in the big book is the information on how to demonstrate it. 
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i 

where to demonstrate It, the types of accounts tc call cn, 
the packaging, the pricing of that packaging so that ha 
has at least a little knowledge of the names and where 

I 

they go when he goes out on observer training with the 
salesman that first week, so he can Just understand a 
little bit about what la going on. 

Q Is the basic product book a confidential document to the 
company? 

j 

A Yes, highly confidential. 

MR. SHAPIRO: I object to the con- 
clusion. 

THE COURT: Now you are getting 
Into the contents of the book. You are attempts- 
lng to demonstrate that Is confidential material. 
Now you've got to introduce It. You have got 
to mark It for Identification. I thought you 
were only going to show the books to him. You 
are doing more than that — you are <• ^lng into j 
the contents of the books now. 

MR. WILLIAMS: Yes. Would you nu.rk 
this for identification? 

(Plaintiff's Exhibit 9 marked for 
Identification.) 

Q P-9 for Identification Is the Basic Product Book, correct? 
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A Correct. 

Q Does that contain confidential information? 

A Yes. 

MR. SHAPIRO: Just a moment. Your 
Honor, I'm going to object because ne is going 
to start describing — * 

THE COURT: I'm sure it isn't all 
basic confidential information. There might be 
a great mass of it that is not confidential. 

MR. WILLIAMS: Yes, Ycur Honor. 

THE COURT: To characterize it all 
as confidential, I don't think that should be 
submitted. 

Q Does that book. Exhibit 9, contain confidential informa- 
tion? 


MR. SHAPIRO: I'm going to object 
on two grounds. 

THE COURT: Have him point out 
generally what is confidential about it. 

MR. WILLIAMS: Yes, Your Honor. 

Q In general terms, what confidential information does that 
book contain? 


A It contains the company policy in regard to writing of 
orders, terms of shipment — 


103 


Excerpts from Trial Testimuny. 

THE COURT: What Is confidential 
about that? What la the nature of that, that 

I 

would be confidential or top secret. I hear 
ao much about top secret business in the govern- 
ment that I'm always suspicious of that term, 
"confidential information." 

MR. WILLIAMS: Shall I Inquire in 
that direction. Your Honor? 

THE COURT: Yes. 

MR. SHAPIRO: Your Honor, excuse me, 
but may we know if this is the book which he 
claims was given to Howard Qoldsteln? 

THE COURT: You can do it on cross 
examination if it isn't made clear now. | 

MR. SHAPIRO: I object. It is irrele- 
vant. 

Q How did you describe it? 

A Company policy in regard to writing of orders, terms and 
shipments. 

Q la that material different for your company than it is fo 
other companies? 

THE COURT: What do you mean? 

Q You get an order and you write it down, and there is nothing 
confidential about that except the name, is there? 
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A Well, the terms of the orders might be confidential, sir. 

THE COURT: What do you mean, " terms 
of the orders"? 

A As to the payment of Invoices. 

THE COURT: What is confidential 
about that? You send them a bill, and they are 
supposed to pay it, I suppose, within ten days I 
or thirty days? 

MR. WILLIAMS: Shall I inquire 
further. Your Honor. 

THE COURT: Yes. 

Q Does the company keep that material confidential and in- 
struct its employees not to reveal it to other persons whc 
are not employees? 

A Yes, sir. 

THE COURT: That doesn't make it 
confidential because they say. Don't tell any- 
body.’ It might not be information in the 
nature of confidential Information at all. 

You haven't demonstrated to me up 
to now that there is anything confidential in 
there. There may very well be, but he hasn't 
told about it. 


Q Tell us more in general terms what the confidential materials 
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procedure of how to work a town successfully. 

THE COURT: That Is Just tips to 
salesmen. Isn't It? 

A Well, If they have not been In our business before -- 

THE COURT: In any event. It may 
have been confidential before, but It l3n't 
confidential now as far as this case Is concerned. 
The Jury Is entitled to know what that Is tivat 
you call confidential. 

MR. WILLIAMS: They shall, under 
proper Instructions from the Court. This Is a 
matter of the business practices of this com- 
pany. 

THE COURT: It hasn't been demon- 
strated to me up to now that It has been. 

Q Tell us In addition what other mate. lals — 

THE COURT: Just a moment. I don't 
know why you get Into all these details. They 
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have these books. It was sales Information 
that was furnished this defendant. Why do you 
go into all the detail about this? It is your 
examination that is making this so extended. i 
•There is nothing different about this at all. 


Every new salesman gets sales literature. 

>5 Does this also have to do with the products? 

A Yes, it does. * 

THE COURT: Wiere is no secret for- 
mulae in there, are there? 

A There are systems and methods of demonstrating this product 
that another company wouldn't have. 

niE COURT: CTiose are not formulas, 

are they? 

A No, they are not. 

Q There are no secret formulas in that book? 


No. 


THE COURT: There are nc formulas 
as to how those products are made? 


A No, sir. 


THE COURT: Are you going to intro- 
duce it into evidence? If you are, get to it. 

MP.. WILLIAMS: No, I am not. Your 
Honor, because of the nature of it. I'm not 
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going to introduce it into evidence. 

! 

THE COURT: TTien I'm not going to 

i 

let you demonstrate what is in it if you are I 

i 

not going to introduce it in evidence. 

I 

Ml. WILLIAMS: Yes, Your Honor. 

Let's set that Exhibit aside, then. 

Tell us what was the name of the salesman in Cape Cod? 

Bob Jacobs . 

Did Mr. Jacobs then report to you on the progress that he 
had made with Mr. Goldstein"’ 

Yes, he did. 

Tell me, was there an additional formal week of training 
for Mr. Goldstein*’ 

Just immediately afterward? 

Yes, Immediately afterwards. 

Immediately afterwards, the week after that, I went with 
him in his territory for four days. 

At that time had he been assigned a formal territory*’ 

Yes, he had. 

And what was that territory, do you recall? 

THE COURT: It is recited in the 
contract, isn't it? 

Yes, it is. 


THE COURT: We don't need that again 
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MR. WILLIAMS: Yea, air. 

THE COURT: Don't duplicate that. 


We know what that la . We have had It two or 
three tlmea already. 

Did you go with him In the territory shown In the basic 
contract? 

Yea, I did. 

What was the procedure you followed with him? 

The first thing was to teach Mr. Goldstein how to establish 
a rapport with his customers. This Is one of the most 


difficult things to do in our business. It Is highly com- 
petitive, and lots of people are calling and selling these 
particular types of chemicals. In order to establish 
rapport, you must show a sincere Interest — 

THE COURT: Never mind the philosophy 
about it. What we want to know exactly la what 
you did, not why you did It, but what you did. 
Okay. The Gears of Selling that we have Is a basic confi- 
dential book I taught Mr. Ooldstein how to establish 
rapport and warm up a customer, make a transition into a 
product, demonstrate that product with our methods and 
systems, make a transition Into a closing of the order, 
and teach him how to overcome objections, because if you 
can do that, it is good as a buy and sale. 


* * * * * 
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Q To help him? 

A Yes, sir. 

Q And to train him? 

A Yes, sir. 

Q And by the end of that year, had Mr. Ooldstein become a 
competent salesman for the company? 

A Yes, sir, he was well on his way. 

Q About how many months did it take for Mr. Ooldstein to 

become a thoroughly or normally competent employee, as 
far as National Chemsearch was concerned? 

MR. SHAPIRO: I will object to that 
question in its form. 

THE COURT: Objection is overruled. 
A I think the only way I can answer that, sir, is that with 
three hundred products — 

THE COURT: Will you answer it this 
way. Ask him how much money he was making. 
That is the test, isn't it? 

MR. WILLIAMS: I don't think that 
is the sole test. Your Honor. 

THE COURT: Well, I do. 

Q Well, how much money was he earning, do you recall? 

THE COURT: At the end of a year. 

A I believe about $16,000 to $20,000, but I am not sure. I 
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don't have the figures In front of toe. 


THE COURT: The very first year? 


A Yes, sir. 


Q Approximately how many months does It take to train the 

1 

ordinary employee, the ordinary salesman? 


A In order to learn everything that Is In that presentation 

i 

book. It takes at least eighteen months. 


Q And did you continue to follow up with Mr. Ooldsteln after 

I 

that first year? 


A Yes, sir, the procedure after the first year. 


Q Tell us what the procedure was? 


A Yes. It Is normally four times a year, approximately 


every three months. 


Q What happens every three months? 


A Every three months the same procedure follows. Now I can' 

t 

tell you that I spent four days each time with Mr. Oold- 


steln. It might have been a jpllt week with Mr. Mltzner 


that was mentioned, and Mr. Ooldsteln — two days each — 


that type of thing, or It might have been a three-day 


trip, something of that nature. 


Q What was the purpose of thoBe trips? What did you do and 


what did you do with Mr. Ooldsteln? 


THE COURT: Why do you go Into such 


Interminable detail In these things? You could 


* 

* 

* 

* 
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I 

A Yes, I did. 

I 

Q What did you give him'’ 

A I gave him an additional piece of territory, an additional 
county, and gave him approximately thirty account sheets 
of National Chemsearch customers. 

Q What Is an ’account sheet"? 

* 

I 

A An account sheet contains the customer's name, the buyer' 3 
name, the address of the company, what the customer has j 
purchased, the amount he has purchased, and the price of 
those particular packages. 

j 

Q Does It also tell the name of the contact on that partlcu* 
lar customer? 

A Sometimes it does, yes. 

Q Does it give other personal data about that customer? 

MR. SHAPIRO: I'm going to object. 

THE COURT: I don't understand what 
this Is now. This is two weeks before he quit 
Are you attempting to demonstrate that they 
Informally Increased his territory and gave 
him — 

MR. WILLIAMS: No. At this point. 
Your Honor, I'm demonstrating that he got 
thirty additional customers, the names of thlriy 
additional customers and confidential data on 
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the sheets of those customer sheets, at that 
sales meeting. 

THE COURT: All right. 

THE WITNESS: That's correct. 

Q Would you have given those sheets to him If you knew at 
that time he was organizing his own business to go into 
competition with the company? 

Wl. SHAPIRO: I object. That calls 
for an operation of his mind — 

THE COURT: Of course it does. 
Objection Is overruled. 

A No, I would not have given those sheets to him. 

Q Are the account sheets carried in a book by the salesman? 
A Yes, they are. 

Q When Mr. Goldstein came to work for the company, what did 
he receive, a book containing account sheets? 

A Yes, he did. 

Q Do you recall approximately how many account sheets were 
contained in that book? 

A Approximately a hundred. 

Q Now from time to time during the years when he worked for 
the company, were additional account sheets sent to hin° 

A Yes, they were. 

THE COURT: I don't quite understand 
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what "account sheets" mean. That doesn't mean 
a copy of Invoices, does it? 

A No. It Is what I mentioned Just before. It Is a customer 
Information sheet showing the customer's name. 

THE COURT: Is that what you called 
the route sheet before? 

A Yes. 

q I'm holding a black book In my hand. Are the route sheen 
contained In the black book similar to this? 

A Yes, sir. 

Q Are route sheets confidential information to the company? 
A Yes, they are. 

Q Why are they confidential? 

THE COURT: It is as plain as the 
nose on your face, because they've got the 
customer's name. Isn't It? 

MR. WILLIAMS: Yes, sir. 

Q Is there a company policy, Mr. Kimael, regarding the con- 
tact of salesmen with customers? 

A No, it doesn't. 

Q I will ask it in a different form. Is there any other 
contact with customers by the company except through it3 
salesmen? 

A No, sir. The Chemaearch salesmen are Its sole contact 
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with its customers. 


Q 

There la only one salesman to one customer. Is that correat? 

A 

That's correct, sir. 

I 

Q 

Is It comparatively easy for a salesman In your business 

i 


in Chemsearch to leave the company and set up his own 

I 

i 

1 


business? 

1 


MR. SHAPIRO: Objection. 

THE COURT: I will sustain the ob- 
jection. 

MR. WILLIAMS: I will withdraw the 

question in that form. Your Honor. 

1 

Q 

You have had an opportunity to examine Mr. Goldstein's 
testimony, have you not? 


A 

Yes, I have. 


Q 

Have you examined It in connection with the products which 
he is now selling? 


A 

Yes, I have. 


Q 

Are you familiar with the product he was speaking of in 
that examination*’ 

| 

A 

Yes, I am. 


Q 

Are you familiar with the products that are made and sold 
by National Chemsearch? 


A 

Yes, I am. 


Q 

And are the products now sold by Mr. Qoldstein similar in 

***** 
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and maybe I can cut this short. 

(Exhibit handed to the Court.) 

MR. SHAPIRO: I Just don't know if 
it is something prepared for litigation. 

THE COURT: I think this document is 
self-explanatory. I will receive it in evidence. 
(Plaintiff’s Exhibit 7 marked in 

evidence. ) 

DIRECT EXAMINATION CONTINUED 
BY MR. WILLIAMS: 

Q Is that what you call a statistical sheet for Mr. Dougherty? 
A Yes, a Salesman's Statistical Report. 

Q Based on your experience, Mr. Kimrael, can you tell us 

whether it requires a substantial amount of capital invest- 
ment for an individual to set himself up as a chemical 
specialty salesman? 

i 

MR. SHAPIRO: Objection. 

THE COURT: Objection is overruled. 

A I don't believe so. 

THE COURT: What has he got to have? 

He has got to have an automobile, in the first 
place . 

A He' 8 got to have an automobile. 

| 

THE COURT: What else does he need 


i 

i 
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! 

to have? 

i 

A He's got to have some sources of supply. 

j 

Q Are there ready access to sources of supply? 

A Yes. There must be thousands of them. 

Q Will the sources of supply finance a salesman, such as that? 

MR. SHAPIRO: Objection. 

THE COURT: Objection is overruled. 

I think he oust have some familiarity with the 
field here. Objection is overruled. 

A Yes. In some Instances, the salesman would be doing 

exactly the same thing he is doing with us. He would be 
working for that particular company, selling their products 
and then doing the shipping and invoicing and him receiving - 

THE COURT: In other words, the com- 
pany would have an incentive to finance him? 

A Right. 

i 

THE COURT: I think when you have 
said that, you have said it all. 

Q Are there numerous single people selling specialty chemicals? 
A Yes, sir. 

Q Are they financed by various chemical manufacturing and 
supply concerns? 

A Yes, they would be. , 

I 

Q And did those companies pay for the shipment? 

* 

I 
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A Depending on whether It la prepaid and Invoiced to the 
account or that particular Balesmun says, "Charge the 
freight to me." 

Q Do these companies Invoice In the name of the salesman 0 

A Sometimes they Invoice In the name of the salesman, and 

sometimes they Invoice In their own names. 

Q Is the purpose of that to make it easy for a man to sell 
specialty chemicals manufactured by that company? 

A Yes, sir. 

MR. WILLIAMS: You may Inquire. 

CROSS EXAMINATION 

BY MR. SHAPIRO: 

Q Mr. Klmmel, would you Just give us again quickly your 
present position with the company? 

A A Vice President of National Chemsearch, a Division of 
USAchera, Inc . 

Q What Is the territory that you supervise now? 

A My territory Is the Eastern Division, which consists of 
fifteen states. 

Q And, generally, how far south do you go? 

A From Pennsylvania to South Carolina. 

Q It Includes New York? 

A It Includes New York, New Jersey, Connecticut, et cetera. 

Q Approximately what is the total number of salesmen that 
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laden with restrictions on him, and with no 
benefit of a lawyer -- 

MS COURT: You mean he is entitled 
to have a lawyer there? 

MR. SHAPIRO: No. I'm not contending 
that he is entitled to have a lawyer there. If 
he had, I can tell you what the answer would 
have been. 

THE COURT: He probably wouldn't have 
gone to work, either. 

CROSS EXAMINATION CONTINUED 

BY MR. SHAPIRO: 

Q Let me ask you this. At that meeting in 1963, did you 
at any time encourage him to consult a lawyer regarding 
this contract that was going to restrict him for eighteen 
months if he left the company or was fired? 

A No. 

Q Have you ever encouraged anyone to consult a lawyer in 
signing this kind of a form? 

A If anyone has ever mentioned that they would like to show 
this to their attorney, they have been allowed to do so. 

Q On December 27, 1963, when this form was amended as to the 
territory, did you negotiate that amendment, the change in 
the territory? 


* * * * * 
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Mr. Goldstein was selling to at the tine that he left 0 
A I don't know whether It Is In the testimony or not, but 
as far as the route books — 

MR. WILLIAMS: I'm going to object 
to this. I believe It Is In evidence, the 
number of customers that Mr. Goldstein was 
selling at the time he left. 


THE COURT: If It Is In evidence, 
there Is nothing I can do about It. What do you 
want me to do about it? 


MR. WILLIAMS: I believe that that 
fact Is already in evidence. Your Honor. 

TOE COURT: If it Is, I can't change 
It. 


MR, WILLIAMS: Yes, Your Honor. 

THE COURT: What is the question'’ 

Q Can you tell me how many customers Mr. Ooldsteln was 
selling to regularly when he left? 

A I said I don't know the exact number. 

Q Can you tell me approximately how many’ 

A Approximately It would be somewhere between two hundred and 
two hundred and fifty accounts, and It may have been more 
than that. 

Q Can you tell me how many potential customers there are In 

***** 
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Q You don't have any restrictions on who you will sell to. 

If they are able to afford your products and want then, 
do you? 

A True, but you have to establish goodwill all the way through, 
and Mr. Goldstein — 

MR. SHAPIRO: If it please the Court, 
this answer is not responsive. 

THE COURT: Objection overruled. 

A (Continuing) We lost the goodwill by Mr. Goldstein calling 
on these customers and selling them after nine years of 
experience and rapport with these customers in this terri- 
tory. What you are saying to me is, "When will National 
Cheasearch if he does not se.M these things?" We have 
lost the profit on what he has already sold. 

Q And if you stop him from selling the next eighteen months. 
National Chensearch will endeavor to sell to those customers, 
will they not° 

A They certainly will. 

Q And will National Chemsearch profit thereby if they make 
sales to those customers 0 

A 1 . they make sales to those coutorners, yes. 

Q If he is prevented from working, as the company demavls, 
for the next eighteen months, will Mr. Goldstein receive 
anything during that period from the company, during the 
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Klnsnel in connection with this action, and it 

1b his affidavit, dated February 26, 1973, 

and I will read from Paragraph Three. (Reading): 

"Harold Klramel, being duly sworn, 
deposes and says : 

"3. The chemical specialties in- 
dustry is a hlghly-competitlve business in 
which basically identical maintenance and sani- 
tary preparations are marketed through aggresive 
sales programs to industrial, commercial and 
institutional users." 

Q Now you said when Mr. Goldstein was hired, you gave him 
training in Cape Cod? 

A No, I did not. I didn't give him training. He was given 
training. 

Q Who gave him that training? 

A Bob Jacobs . 

Q Did Mr. Jacobs have any formal training in being an in3tructo 
in sales at that time? 

A No. 

Q Were there any product secrets furnished to Mr. Goldstein 

regarding formulations of products or manufacturing procesres 
at any time? 

i 

A No. 


* * * * * 
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supervise, the fact that these delinquent accounts get 

I 

charged back to the salesmen on their commissions Lf the 1 

I 

customers don't pay? 

It isn't an Important matter — 

I 

You explained that to Mr. Ooldstein In the first meeting? 
Yes. 

| 

You explained that? 

Yes. 

Can you tell me what part of this form refers to that 
Important point? 

We are talking about the selling business here? 

No. You said you went through this agreement. Can you 
tell me what part of this agreement refers to that Import-* 
ant point? 

I don't believe it does refer to that Important point. 

I'm not sure. I don't believe so, no. 

In the territory In which the contract covers, Mr. Coldoteln 
worked for USAchcm. Can you tell approximately how many 
other companies compete presently with USAchem? 

When you asked me that question In the deposition, I 
answered " twenty- f lve, " Mr. Shapiro, and what I was re- 
ferring to there were those companies who cover almost as 
broad a spectrum as we do on numbers of products. 

Let's cpunt those companies and any other that compete with 




* * * * * 


123 


317 


Excerpts from Trial Testimony. 

THE COURT: What do you mean "any 
part In it"? Sure, he is part of the company. 

i 

He doesn't draw the complaint. You know that 1 

l 

as well as I do. The lawyer aits in his offica 
and draws the complaint. 

Q Does it, as far as yon know, have anything to do with 
actual damages suffered by the company? 

THE COURT: It isn't supposed to. 

It is punitive. It means Just what it says, 
punishment, as an example. It is supposed to 
compensate for the alleged violations. 

Q Can you tell me how long it took to train Mr. Dougherty 
to take over the territory t*.at he now sells, that Mr. 
Ooldateln used to sell? 

A (No response.) 

Q How long did it take to train him? 

A His training still isn't complete. 

Q Prior to Mr. Dougherty working for USAchem, did he have 
prior selling experience, do you know? 

A I believe he did. 

Q Do you know the extent of the training that has been given 
to him to date? 

A Yea. It has been quite extensive. 

Q Have you made any study at fhe -quest of your attorneys o? 
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DIRECT EXAMINATION 

' ! 

BY MR. SHAPIRO: 

Q Mr. Goldstein, where do you reside? 

A 111 Franklin Road, Rochester, New York. 

Q Are you married? 

A I've been married for fourteen years. I have two daughters, 
Maureen, ten, and Marcy, twelve. 

Q Will you tell me generally what was your work experience 
before you Joined USAchem? 

A I was a salesman for National Sales Company for about 

three years on the road selling appliances to retail out- 
lets and then I worked for National Clothing Company sell- 
ing men's clothing, and I think prior to that I was a 
member of the United States Marine Corps. 

Q How did you come to work for USAchem? 

A A friend of mine. Herb Mltzner, was working for National 
Chemsearch at the time, and he told me there would be some 
possible openings, and I thought I would look Into It. 

Q Did there come a tine when you went down to New York City 
for an Interview? 

A Yes, sir. 

Q Was that the first contact you had with the company, or 
did you have any other Interview previous to that? 

I 

I 
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I think I was interviewed by a fellow named Shelly Good- 
man, who was the Personnel Manager in Syracuse prior to 
going to New York. 

At that time, that was 1963? 

Yes, sir. 

How old were you then? 

Twenty-seven years old. 

Tell me what happened when you went to New York and had 
this interview and who you first talked to when you got 
there? 

I think the first gentleman I talked to when I went to 
New York was Leonard Rosenbaum. 

Tell us where you saw him and what, if anything, was said 
between the two of you? 

I saw him in his office, and I think the conversation was 
on the light side. He asked me about my family, and I 
think he reviewed the employment application I had made 
out, and I think at that time I also gave a mock presenta- 
tion. I had to sell him, and I think it was a trophy that 
he had In his office. 

What, if anything, did he say after your presentation? 

I think he asked me if I thought I had done a good Job 
selling him the trophy. I said, "Prankly, I don't think 

| 

it was a very good Job." And he proceeded to tell me. 
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"Yea, It wasn't a good Job." And he aaid, "Howie, you are 
a nice guy, but I really don't think you are for this com- 
pany." 

Q Did you leave then? 

A No. I wanted a Job, and I knew what I had to 8ay as a 
salesman, and I told him, I said, "Mr. Rosenbaum, I think 
you are going to make a big mistake if you don't hire me, 
because I'm going to do a heck of a Job for your company, 
and I will be a credit to your organization." 

And I remember very well, that he put out his hand, 
and he said, "Welcome to Chemsearch." 

Q About how long did that entire conversation take, do you 
recall? 

A Well, I think I saw Mr. Rosenbaum for maybe a half hour. 

Q Did you then see Mr. Klmmel? 

A I think he was the first gentleman I saw after I spoke 
to Mr. Rosenbaum. Apparently, he called him on intercon 
and told him that he had hired me or offered me a Job. 

Q Had you ever met Mr. Klinnel before this time? 

A I really can't recall. 

Q Did you go in to see Mr. Klmmel in his office* 

A Yes. After meeting Mr. Rosenbaum, I went In to see Hal 
Klmmel. 


Q The man who testified here yesterday? 
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A That's correct, sir. 

Q What, If anything, was the conversation In Mr. Kimnel's 
office? 

A Well, the first thing Hal congratulated me on getting a 
Job and welcomed me to the organization and everything 
else that went along with it, and he said that he was 
proud to have me. It waa light conversation. 

Q About how long did that conversation last in his office? 

A I think I was with Hal maybe ten, fifteen minutes. It was 

ten years ago. I would say probably fifteen minutes. 

Q You were here yesterday when Mr. Kimnel testified at great 
length about an extensive review that he made of a contract 
paragraph by paragraph with you, of that form he testified 
from? 

A Yes. 

Q Did that in fact occur during that conversation? 

A Absolutely not. 

Q At that meeting that you testified to with Mr. Kinrael, 
about fifteen minutes, did you sign any papers? 

A I am sure there were some forms that I had to fill out 
for tax exemption, a number of forms that I know they put 
In front of me, yes. 

Q What, If anything, did he say. If you recall? 

A (No response.) 

***** 
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I 

He said, "This is the area, for the most part, that you 

i 

are going to work in, and you develop It. You work hard, 

I 

and it will be like developing a business of your own." 

After this meeting, did you start some training with the 
company? Did you go to Cape Cod? 

I don’t remember the exact time sequence. I think shortly 
after I was hired, I went to Cape Cod to train with a 

I 

fellow called Bob Jacobs. 

What did that training consist of at Cape Cod? 

i 

I had an opportunity to work with a man who had been es- 
tablished in the territory and see how our industry operates, 
and I drove around with him for about three and a half days 
and saw how he handled customers, how he sold the products. 
Did your training consist of anything more than riding 
around with him and observing him? 

Basically, that was it. I had the opportunity, of course, 

I 

to ask him any questions that came to mind, and he tried 
his best to answer them. 

' I 

After that, did there come some time when you were with 
Hal Klmmel in training in Rochester? 

1 

After I returned from Cape Cod, I think it may have been 


the following Monday or a week later, and I don't recall 
exactly, but Hal did come up. It was Monday afternoon. 

I had to pick him up. In fact, I think I made a few calls 


j 


129 


35 ^ 


Excerpts from Trial Testimony. 


i 


i 


In the morning before I picked him up, and we worked the 
balance of that day, and he left Thursday afternoon, so 
It Is a matter of three and a half days that he was with 
me the Initial time. 

Q What did you do, generally. In the time that he was with you? 

A Hal was a good observer. Well, for the most part, that 
first week, he made quite a few of the sales, and I tried 
to learn from him, and he tried to tell me more In depth 
about the selling techniques related to Cherasearch. 

Q Now yesterday he talked about "Gears of Selling." What 
does that term mean In the company? 

A Well, Gears of Selling refers to a pamphlet that illustrates 
exactly what the gearQ refer toi the first gear being 
meeting the customer, introducing yourself, warming them 
up, giving them a novelty, doing whatever Is necessary to 
create a relaxed atmosphere. Hie second gear is a tran- 
sition, going into the product itself and telling the cus- 
tomer what the product is all about, and after you have 
accomplished that, at some point you try to make the sale. 
Hiat is the third gear. And then there Is a fourth gear, 
which Is If you don't make the sale, then you go back to 
the second gear and you start selling the product all over 
again, telling about the product and trying to make the 
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Q Did you get any other training at sales meetings over the 
years? 

i 

A Well, It was a case of bringing out some new products and 
telling about the application of the product and going 
over some mock sales again. I mean as far as a sales 
meeting, this is a time to have some fun and get together 
with some old friends. It was really to let off steam. 
Everybody had a ball. 

Q When you started this Job, did you get a customer list 
from Mr. Klmmel or from USAchem, from somebody In the 
company? Did you get a customer list? 

A Hal mentioned that, and I tried to think back. I know 

that I received maybe the names of twenty people that have 
been sold, but that list, I think — well, they didn't 
have a man In the territory for a year and a half, so 
those sales were made in '6l. I went to one in '63, so I 
really didn't pay too much attention to that list. 

Q Was that list, or anything else that you have ever received 
from the company in the nlne»years that you worked for 
them, ever marked "confidential" or anything like that, 
you know, for authorized eyes only? Was anything that you 
ever got from the company, was that marked in that way? 

A Hot that I recall. I can't think of anything. 

Q Were you told anything that was confidential that you got 
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It. They had a company 3et-up that sold you the premiums. 
They gave you premiums from the time you were hired. 

They sent them to you. You had to pay for them. They 
gave them to you. They wanted you to use them. 

Q Can you tell me what was your usual monthly cost for gifts 
and novelties of this type, approximately? 

A I really tried to keep It at a minimum. I would say It 
is probably $100, $130, average. 

Q How long were you out of work In 1970 when you had the 
gall bladder operation? 

A I would say It was around three months. 

Q Did you keep getting your draws during that period of tics? 

A Yes, air. 

Q Did you ever have any conversation at that time regarding 
the draws that you were getting with Mr. Klmmel? 

A Well, I don't think 1 saw Mr. Klmmel personally. He called 
me on the phone to see how I was doing. Yes, I did ask 
him. I mean, at that point I had never had a debit balance. 

I never had been In the red. I always made more money than 

my draw, so I received commission checks, but at this 
point, I was In the hospital three months, and I was con- 
cerned. I said, "Hal, you know after not working for 
three months, I am going to have a debit balance, and I'm 
going to owe Borne money here." . 


I 



I said, "My requirements aren't that great now, 
because I am not working. I am in the hospital. I am 
laid up." 

He said. Listen, what are you worrying about now? 
You are sick. Just get better. Leave the draws to me. 

I will take care of that. It is bookkeeping, basically." 

Basically, that was it. He Just wanted me not to be 
concerned about money. 

Q Did he tell you that that would be taken against your 
commissions? 

A He wanted me not to be concerned about it. Earlier, when 

I was employed, it was understood that this was Just a 
bookkeeping thing. 

Q So that when you earned commissions, then the draws would 
be paid off? 

A Yes. 

Q Did the subject ever come up of whether you had to pay 
this back if it did not get paid off against commissions? 
Was that ever discussed with you and Mr. Klmmel? 

A Well, I think the answer to that question, honestly, and 
the Inference was when I asked him — 

THE COURT: Not "the Inference." 

What was said about it? 

4i What, if anything, did he say? Let's take the time in '70 
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Q Did you call Mr. Klnmel? 

A Yea, I did. 

Q What, If anything, was said during that — 

TOE COURT: Let's fix the time. 

Q Tell me, when you called Mr. Klnmel In regard to this con- 
versation, when you quit, when was that? 

A I can't tell you a specific date, but It was near the end 
of August, and I am pretty sure It was on a Prlday. 

Q What, If anything, was said between you when you called? 

j 

What did you say and what did he say, either In words or 
substance? 

A It was rather a brief conversation. I called him, and I 
said, "Hal, I'm going to call It a day." 

I said, "I want to call It a day." 

He said. In effect, "You mean you are quitting - - you 
are leaving?" 

I said, "TOat's correct." 

He said, "You mean you are going to stick me with 
$3,800," or some figures In the three thousand dollar ar-»J, 
and I don't remember specifically what It was, and at that 
point, I really saw red, because my belief was that I had 
done a good Job for the company, and he knew 

Q What did he say? 

MR. WILLIAMS: I object. 
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THE COURT t I sustain the objection. 


Just tell us what he said. 


THE COURT: What we want are facts 
In the conversation and not how you felt. 

What, If anything, after that did he say? 

That was it. He didn't say any more about It. Well, he 
did say. You are really not the nice guy that everybody 
thinks you are.” 

And I said, "Well, that Is open to debate." 

He said, "Well, we will straighten this out sons way 
I said, "Well, I have never run from a fight yet." 
Was that the end of the conversation? 


rt 


For the oust part, yes. 

At that tine, did you have any uncashed draw checks? 

I had one of then in my possession, I think. 

Did you receive a second one? 

Well, I think In that conversation with Hal — 

The question Is, did you receive a second draw check? Yoi 
said you had one In your possession. Did you receive a 
second draw check? 

Yes, sir. 

You had two checks, and how much was each check for? 

$230 a piece. 

What, If anything, did you do with then? 
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or anything like that. We want to know what 

* 

you talked about, what was said, as near as you 
can tell us. 

A I told him I wouldn't consider working In management at 
all, because I had two girls and my wife had Just had an 
operation for a tumor malignancy, and I wasn't about to 
leave my family. 

Q Then you did not pursue that any furtner? 

A It was Just dropped. 

MR. SHAPIRO: You may Inquire. 

CROSS EXAMINATION 
BY MR. WILLIAMS: 

Q Mr. Goldstein, where do you live 7 What town? 

A The Town of Irondequolt, sir. 

Q Where do you live in the Town of Irondequolt? 

A 111 Pranklin Road. 

Q Where is Pranklin Road, for those of us who are not familiar 
with it? 

A Pranklin Road is right near the Juncture of Cooper Road 
and St. Paul Boulevard. 

Q How far is it from the Webster boundary? 

A Webster boundary? 

Q Yes . | 

A Ten miles, five miles. • 
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Yea, air. 

j 

Are there any Industries In the Town of Webster or schools 


or businesses or governmental agencies that could have used 


your products, the chemical specialty products? 

A Naturally. 

Q How about Penfield? Could you have sold In Penfield with- 
out violating the contract? 

A Mr. Williams, I didn't realize I was violating the contract. 

TOB COURT: He didn't have to sell 
m Greece if he didn't want to, although he was 
within his territory. He had a right to sell 
there, but he didn't have to sell there. 

MR. WILLIAMS: It was not within his 
territory. Your Honor. Oreece wasn't In his 
territory. , 

THE COURT: What is it you are trying 
to demonstrate, then? i 

MR. WILLIAMS: I am trying to demon- 
strate that this man, after he left the plaln^irf 
could have sold chemical specialty products in a 

I 

number of towns In Monroe County without vio- 
lating his contract. 

THE WITNESS: I was told by my attor- 
ney that I wasn't violating any contract, that i 
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A Yes, sir. 

THE COURT: And there Isn't any 
question about it, that in that contract there 
was in writing where your territory was defi- 
nitely set forth? 

A I have seen it subsequently. The question was Inferred 
that I knew of my territory because I read the contract. 
Mr. Klmmel told me about my territory. 

THE COURT: Your testimony is now 
that you didn't bother to read the contract, 
is tiiat right? 

A That's correct, sir. 

THE COURT: You didn't care what was 

in there? 

A I Just wanted a Job. I wanted to work, Blr. 

THE COURT: And you signed anything 
that was in the contract? 

A Yes. 

THU COURT: What I am trying to find 
out is how you, an Intelligent salesman, can 
try and tell us now that you signed anything 
that was put before you. 

A Sir, I am like Just any other person. You put a document 
in front of me, and for the most part, you sign it. I 
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wanted to get a Job, and that la why I algned It. 

THE COURT: I don't follow that at 
all. I don't think moat persona do. 

Go ahead. 

Q Mr. Goldstein, examine Plaintiff 'a Exhibit 1 and see if 
the typewritten term doesn't state the original territory 
that you had? 

A Yea, sir. 

MR. WILLIAMS: May I read it to the 
Jury, or may I have the witness read it? 


THE COURT: What la it? 

MR. WILLIAMS: The towns and counties 
within hia territory originally. 

THE COURT: It is in the contract, 

isn't it? 

MR. WILLIAMS: Yea. 

I 

THE COURT: Of course, you can read 
it. Anything in evidence can be read in whole 
or in part by anybody in the case. 

MR. WILLIAMS: Thank you. 

(Reading): "The following Counties 
in the State of New York: Steuben, Yates and 
Ontario plus the following municipalities in 
Monroe County, New York: Honeoye Falla, Rush, 
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Mendon, Henrietta, Pittsford, Rldgeland and 
Rochester." 

Isn't that correct? 

A Yes. 

Q Was that your original territory? 

A Yes. 

Q The Town of Webster, the town next to the town you live 
in, was not in that territory, was it? 

A No, sir. 

Q And the Town of Penfield was not in that territory, was it? 
A Naturally, no, it is not. 

Q Nor was Irondequoit, where you actually live nor Oreece. 
correct? 

THE COURT: You don't have to ask 
him that. You Just demonstrated it from the 
paper . 

I 

MR. WILLIAMS: Yes, Your Honor. 

Thank you. 

Q Mr. Goldstein, here is Plaintiff's Exhibit 8 in evidence, 
and do you recognize that? 

! 

A This is my employment application, sir. 

Q When did you fill that out, Mr. Goldstein? 

A Well, I would imagine — 

THE COURT: Has it got a date on it? 

I 


I 
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i 

i 

i 

A I don't see one here, sir. 

MR. WILLIAMS: It is on the fourth 

i 

page. 

THE COURT: Point it out to him so 
it won't take so long. 

MR. WILLIAMS: It is on the fourth 
page (indicating). 

THE WITNESS: February 24, 1963* 

Q Is that one of the papers that you referred to that you 
signed? 

I 

A Where? 

Q Is that one of the papers you referred to in an earlier 
answer that you signed before you were employed by Chem- 
search? . 

THE COURT: He was asked what papers 
he signed at the time he went in April. Your 
question isn't clear now when you are referring 
to. Was that one of the papers he signed in 
April? 

Q How many papers did you sign in April of 1963? 

THE COURT: That asks you for a number. 
A It would be impossible for me to give you an honest answer. 

3 Ten? , 

A I really couldn't say. I really don't know. i 
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Q Was it twenty? 

A I don't think it was that many. 

Q Was it ten? 

A That is probably a closer approximation. 

Q Do you know what any of the papers were that you signed? 

A Well, I would have to say — 

THE COURT: If you don't remember, 
you don't have to apologize for It at all. It 
was a long time ago. Don't think you have to 
apologize if you don't remember. 

A I'm trying to be as helpful as I can. 

THE COURT: Don't try to be helpful. 
All we want is the answer to the question. 

You don't need to try to help anybody. 

A I am sorry, then. I have to say that I don't know. I 
don't remember. 

Q Mr. Goldstein, tell me the name of one of your customers 
that you were selling at the time you worked for National 
Chemsearch, that you were still selling? 

A Keuka College. 

MR. WILLIAMS: Will you mark this 
for identification? 

(Plaintiff's Exhibit 10 marked for 
identification. ) 
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Q I show you P-10 marked for Identification, Mr. Goldstein. 
What is It? 

A It Is called a "Sales Record.” 

Q It la a Sales Record for what customer? 

A Keuka College. 

Q Whose Sales Record Is It? 

A You mean who made these Bales on this? 

Q Whose Sales Record Is that? Who does It belong to? 

A It belongs to National Chemsearch, I would Imagine . 

Q Turn the Exhibit sideways where the holes are for the 
rings and read It. 

A It says, "Confidential Information." 

MR. WILLIAMS: I offer that Into 
evidence. Your Honor. 

THE COURT: It Is received. 
(Plaintiff's Exhibit 10 marked In 

evidence. ) 

Q At the beginning of your training period, you worked with 
Hal Klmmel? 

A Yes, sir. 

Q Did you and Hal Klmmel over the years develop a close re- 
lationship and a real rapport? , 

A I had respect for Hal, yes. 

I 

Q Would you describe your relationship as one of friendship? 
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A To answer that question honestly, I would recognize Hal 
Kinmel as a Sales Manager. I was a good tnan for him, and 
he did what was expedient to keep me happy. 

Q As the years went by, Hal Klmmel helped you In your sales, 
did he not? 

A I would like to have you be a little more specific with 
your question. 

Q Did Mr. Klmmel come up and assist you in your difficulties 
in your territory? 

A I heard Mr. Klmmel' a testimony and he said that he — 

THE COURT: Never mind what he said. 

What do you say? 

A All right. I said earlier that Mr. Klmmel worked with me 
for about three and a half days when I began my employment 
and why I am sure about this is because In the Information 
that I gave my attorney, a couple of papers turned up, an 
analysis of the work I had done the few days that 1 was 
with fir. Klmmel. One was In April when he worked with ma 
for the first time, and the next time that I saw Mr. Klmmel 
was In January of '64. I had never seen that man more than 
twice In that nine-month period. 

Q Has Mr. Klmr.sl been up to visit with you at your home'’ 

A Yes. 

Q Has he stayed overnight In your home? 
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i 

A No, but I have Invited him to *y home. 

Q During the course of the years you were employed by Chem- 

f 

search, did you call Mr. Kiramel from time to time and ask 
him questions about products? 

A When I was fir3t employed, we were required to call the 

Home Office. I think it was a matter of maybe three months 
we called at least once a week. If we had any problems, 
it was discussed, and that was the contact I had with Mr. 
Klmrael, other than the first time he went out to work with 
me in my territory, and then I saw him again in January 
of '64. 

Q Did you call him from time to time and talk with him? 

A Yes, sir. 

Q And in 1970, when you were ill, who was the first person 
in the company that you contacted? 

A My friend. Herb Mltzner. 

I 

Q Who was the next man? 

A I don't know. Eventually, I talked with Mr. Kimmel, yes. 

Q Did you talK to him about your illness and about support- 
ing yourself while you were ill? 

I 

A In 1970? 

Q night . 

A I indicated earlier we discussed the question about draws 
and the first time I'm going into a debit balance concerned 


I 
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me. 

Q Let me stop you there, if I may. 

A Yes, sir. 

Q At the beginning of your sales period, when you first went 
with the company, you were in a debit balance, weren't you? 

A You mean from "Day One," is that what you're referring to? 

Q Right. 

A Until you go out and generate business, of course, you have 
a debit balance. 

Q That was the second time you were in a debit position, right? 
When you were sick was the second time you were in a debit 
position’ 

IHB COURT: When you were first 
there, you weren't entitled to any commissions 
at all until you earned them, but you did start 
to get draws in the beginning. Everybody under- 
stands that. 

MR. WILLIAMS: Yes, Your Honor. 

THE COURT: I think you are going to 
confuse it by these questions. 

Q And you paid that first draw back, didn't you? 

A The first draw? Which one are you referring to? 

Q The first debit period. When you first went with the com- 

pany, your commission exceeded the debit, and you finally 
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i 

got Into a credit position, right? 

THE COURT; I think your question 
about the beginning confuses the matter entirely. 

THE WITNESS; That Is what I want 
to clarify. Your Honor. Uhtll you go out and 
work and generate sales, you have nothing to — 

THE COURT: What la the question? 

Q Did you earn commissions to pay that debit back, the first 
debit? 

A The first time I was In the debit balance that I recall 
was In 1970 when I was sick. 

Q That Is the first time? 

A That I recall, yes, sir. 

Q You weren't In a debit balance In 1963 at all? 

I 

THE COURT: You see, that Is what Is 
confusing. Now you are Introducing confusion 
here now by your questions. It wasn't there 
before. Nobody Is questioning It at all. He 
started to get draws. He started to earn com- 
missions. He got level. He wasn't In debit 

i 

again until 1970. 

MR. WILLIAMS: Your Honor, I submit 
that this witness Is denying that at this point. 

THE COURT: He Isn't denying It at all. 
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THE WITNESS: If I went to work the 
end of April and I got one draw check for $250, 
and I didn't generate any sales, of course, I 
owed $250 at that point. 

Q When Mr. Klnnel worked with you the second week of your 
training, did Mr. Klmmel place orders? I think you have 
testified he did. 

A Mr. Klmmel went out with me and showed me how to do busi- 
ness, yes, sir. 

Q Did he place orders? 

A I don't understand what you have reference to, "place or- 
ders." 

Q Did Mr. Klmmel sell products of the company to customers? 

A It was kind of a Joint effort. We worked together to 
generate business. 

Q Did you get credit for those sales In that first week that 
Mr. Klmmel worked with you? 

A When we worked together, yes. 

Q Qolng to 1970, In your conversation with Mr. Klnnel, you 
told Mr. Klmmel that you were going to be 111 and that 
you were going to go Into a debit position, correct? 

A Yes, sir. He was aware of that, I'm sure. 

Q Did you ask Mr. Klnnel to excuse any debit that you might 
have w'.th the company? 


9 
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A Never. 

Q Did Nr. Klnnel excuse a debit that you had with the com- 
pany? 

A Well* yes. I didn't feel I owed it. You have to be more 
specific* really. 

Q Here la Exhibit D-8* Hr. Goldstein. Do you recall receiv- 
ing that letter? 

A I read the letter* yea* air. 

Q And that letter la one saving* "Today I have a very good 
feeling. Not only la it a beautiful April afternoon," 
and ao forth* la that oorrect? 

A Yea* air. 

THE COURT: That lan't the Important 
part of it. What la the important part of the 
letter? 

NR. WILLIAMS: The important part 
la: (Reading): "It waa nine years ago that 
you Joined the company, and it makes all of us 
very proud to realize that we have spent nine 
wonderful years together.” 

Do you recall that language in that 

letter? 


THE COURT: Whether he recalls it 
or not, it la in the letter r and he said he 
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read the letter. 

Q On April 3rd, 1972, the date of that letter, were you think- 
ing of leaving the company? 

A I would say no. 

Q That wasn't in your mind at all at that time? 

A To be honest, at times I thought of changing employment 
so I would be dishonest in saying it was never in my mind. 

I don't know specifically at that time. 

THE COURT: That is what he is asking 
for. What was in your Blind, not what you did 
or what you said, but what was in your mind? 

A At that time I would say no. 

Q When did it first come into your Blind to leave the company? 
A You mean headstrong feellng& about leaving? 

THE COURT: No. I think what that 


A 

A 

Q 


means is when did you finally conclude to leave 

I 

the company? i 

Well, that was after an August meeting of '73, sir. 

THE COURT: You Biean '72? 

'72, yes. I'm sorry — '72. 

It had not occurred to you at all before that tins, to sever 
your rslationshlp with the company? 


THE COURT: You didn't ask him whether 

l 

it occurred to him. You asked him when he con- 

I 
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I 

eluded it. 

MR. WILLIAMS: I asked him when he 
started to think about it. 

THE COURT: You are asking him now. 

Q When did you first start to think about it, Mr. Ooldstein? 

A I would say I gave it serious thought after I got out of 

the intensive care unit, the cardiac care unit in Rochester 
General. 

m 

Q Did you have a heart attack? 

A 1 was admitted in Emergency. They thought I was having a 
heart attack, and I had all the symptoms, and they put me 
in cardiac care. 

Q Did you have a heart attack? 

THE COURT: Just a moment. He is 
trying to be fair with you. You are asking him 
to diagnose what hls condition was. 

MR. WILLIAMS: I think the witness 
is probably aware whether he did or not. 

THE COURT: He probably is, but he 
probably didn't make hls own diagnosis either. 

i 

MR. WILLIAMS: Yes, Your Honor. 

Can you answer the question? 

THE COURT: What question? 


MR. WILLIAMS: Whether he had a 


I 


151 


Excerpts from Trial Testimony. 

i 

| 

heart attack or not. 

I 

THE COURT: Were you Informed by 
someone that you had a heart attack? 

A I had symptoms of a heart attack. Dr. Gerald Ryan, a heart 

/ 

specialist, told me that I had symptoms, and then I took 
a treadmill test. I think he told me, "These things have 
a lot of ramifications. We can't isolate It, but consider 
yourself lucky. Consider It a warning. Just use your 
head. If you ever get any pain like that again, come in 
and see me.” 

THE COURT: I think all this comes 
out by necessity, because you asked him did he 
have a heart attack. He isn't a doctor, and 
I understood from the examination before trial 
that there 1s some dispute about what the nature 
of the attack was. But you want him to make a 
diagnosis of it. 

MR. WILLI AMS: No, Your Honor, I 

don't. 

THE COURT: Your question intimates 

I 

that. 

THE WITNESS: I told you what the 
doctor told me. 

Q Mr. Goldstein, when you first concluded that you were going 
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f 

to go out on your own or leave the company, did you decide 
what you were going to do? 

A No. I didn't have anything specific In mind. In fact, 

I was hoping to get out of the chemical business. 

Q This Is in the month of June, 1972? 

A Well, I don't remember the time exactly. I think I was 
admitted to the hospital in the middle of June, ard then 
for a couple of weeks I don't remember too much when I got 
out of the hospital. The doctor gave me five weeks' dis- 
ability. He told me I shouldn't go back to work and to 
Just relax. 

Q During that period of time, you made contacts with companies 
which sell chemical specialties, correct, or manufacture 
chemical specialties, correct? 

A In the month of July, I gave some thought as to what I 

wanted to do, and thinking that I probably wouldn't go back 
to Chemsearch, and to answer your question, I checked Into 
possibilities of other suppliers in the chemical field, 
and actually, other employment, too. 

Q Quite a few suppliers, correct? 

A Quite a few different Job opportunities. 

THE COURT: We will take a short 

recess. 

(Recess from 11:30 o'clock A.M. to 
11:50 o'clock A.M.) 
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CROSS EXAMINATION CONTINUED 

I 

I 

BY MR. WILLIAMS: 

Q Mr. Goldatein, you were organizing Gold "eal Associates 
at the time you were employed by National Chemsearch, 
correct? 

A I was looking at other mean8 of employment. 

Q Were you or were you not organizing Gold Seal Aasoclates — 

THE COURT: Now "organizing," I don't 
know what you mean by that, becauae all he did 
waa file a certificate to do bualneaa under the 
aasumed name of Gold Seal Aaaoolatea. 

Q When did you file that certificate, Mr. Goldatein? 

A I think it came about that I called down to the County 
Office Gliding, and I asked them what had to be done. 

THE COURT: You found cut you had to 
file a certificate to do bualneaa under an as- 

I 

Burned name? 

A I asked them what was required, th«t what if I don't want 

l 

to go into business, and they Bald, "Vou register your n. bj 
and even if you don't go into business — " 

i 

Q May I interrupt? Just tell ua when you filed the certifi- 
cate? 

THE COURT: It ia already in evidence. 
A Around the first of August. 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 


Yea, air. 

When did you call the auppllera? 1 

I think I a aid when I was on disability, I wrote some 
letters. The doctor said I shouldn't work, but he didn't 
aay nothing about writing letters. 

Mr. Goldstein, please tell us the dates, if you would. 

Was it July and August of 1972? 

At that time I wrote some letters and checked into some 
sources of supply. 

In the month of Jbne, 1972, did you receive draw checks? 
Yes, sir. 

How many did you receive? 

I would imagine for the whole month I received four checks, 
one a week. 

How much were the checks? 

I 

$250. J 

In the month of July, did you receive the same number of 
checks in the same amounts? 

Yes, sir. 

In the month of August, did you receive the same checks 
in the same amounts? 

Yes, sir. t 

i 

In the month of June what wae your total sales for the 

• ( 

i 

I 
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company, for National Chemsearch? 

A I don't know exactly. I imagine they were minimal, because 
I was in the hospital at the time. 

Q In the month of July, how much were your sales for National 
Chemsearch? 

A I was on disability. I didn't have to work, so I Imagine 
they were minimal then. 

Q Would it be helpful to you if I hand you Exhibit 3, your 
commission statements, on that question? 

A All right. 

(Plaintiff's Exhibit 3 handed to 
the witness.) 

Q Examine Plaintiff's Exhibit 3« Mr. Goldstein, and tell us 
what your total sales for National Chemsearch were in June 
of 1972? 

A Where are the total amounts? 

THE COURT: If I were you, I would 
read from the Exhibit and ask him if those were 
his sales for that month. You've got it in 
writing before you. 

MR. WILLIAMS: Thank you. Your Honor. 

Q The statement for June 30, 1972, shows gross commissions 
of $238.60, is that correct? 1 

A If it is on the statement, I would say it is true. 
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I 

Q And that was on "Estimate of Pending Orders" of $2,9 (s ,1.10? 

A I don't have the figures. I would imagine what you are 

saying is true, if it is on the statement. I would imagine 
It is true. 

Q Examine the June, 1972, statement, and tell us what your 
sales were for June? 

A I'm trying to find the dollar amount for the sales here. 

Do you know where it is exactly? 

Q It is the bottom figure, Mr. Goldstein, $2,868.60, is that 
correct? 

A Where are you pointing to, Mr. Williams? 

’ 

Q The bottom figure on the sheet. 

A You asked me what my sales were for the month? 

Q That ' s right . 

A This says, "Estimate of Pending Orders." This is not my 
actual sales for the month of June, though. 

Q What were your sales, do you recall? 

A That is the figure I tried to pick up here. I couldn't 
find it. 

Q But at any rate, your commissions were $£38. 80, is that 
correct? 

A Gross commissions, $238.80, yes, sir. 

Q And your draw was $1,000? 

A Yes, sir. 
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Q In the month of July, 1972, your commissions were $99.74, 
la that correct? 

A Yea, air. 

/ 

Q Your draw, again, was $1,000? 

A Yea, air. 

Q And that In the month of August, 1972, your gross commis- 
sions were $14.28, correct? 

A Yes, sir. 

Q And that was after you were well, correct? 

A Yea, sir. That was after I was off the disability, the 
month of August. I was still under the weather. 

Q And your draw was again a thousand dollars? 

A Yes, sir. 

t 

l 

Q During any of those three months, did you at any time 
mention to any member of the company, to Mr. Kimmel, or 
anyone else, that you were organizing your own business, 
that you were calling suppliers and that you filed a 
certificate to do business? i 

A During what period? 

Q During June, July and August, 1972. 

I 

A In August, that was the time I terminated, so I didn't even 
tell Mr. Kimmel at that time because of the conversation 
we had, and he didn't ask me If I was better or going Into 
business, or what I was doing. We Just terminated. He 
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day that you called Mr. Kimmel, didn't you? 

A Sir, If the day I called Mr. Kimmel was the 29th, that was 
the day I made my flret sale. I don't have a calendar, 
and you are telling me something. 

THE COURT: If you know, will you 
tell ua, and If you don't know, will you tell us 
you don't know. 

A If I had a calendar, I would know exactly when I called. 

THE COURT: You haven't got a calen- 
dar. 

A All right. So I don't know, to answer your question 
honestly. What you inferring is that the day I called 
Mr. Kimmel was the day I wrote my first order, and that 
Is not true. 

Q When did you write your first order? How many days after 
* you called Mr. Kimmel? 

A I don't know exactly, but I would say It had to be at 
least a week, somewhere In there. 

Q A week after? 

A Somewhere In that time. 

MR. WILLIAMS: Would you mark these 
for identification? 

(Plaintiff's Exhibits 11, 12, 13 and 

I 

14 marked for Identification.) 


I 
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I 

Q Here Is Plaintiff's Exhibit 11 for identification, Mr. 
Goldstein, and that Is a copy of a letter, and did you 
receive that letter? 

A I think I saw something of that nature, yea, sir. 

Q What la the date of the letter? 

A August 28th, 1972, sir. 

MR. WILLIAMS: I offer it into evi- 
dence. 

THE COURT: It Is received. 
(Plaintiff's Exhibit 11 marked In 

evidence. ) 

(Mr. Williams read to the Jury from 
Plaintiff's Exhibit 11 In evidence.) 

Q Does that refresh your recollection of the date you talked 
to Mr. Klnnel? 

A That indicates to me that I didn't call him on the 29th. 

That letter states that I terminated the 25th. 

Q The 25th was a Friday? 

A I don't know, sir. I think it was. 

I 

Q So the next business day was the 28th, correct? 

A Monday. 

Q Right? i 

A Yes . 1 

l 

Q I show you Plaintiff's Exhibit 12 marked for Identification 


» 
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A 

Q 

A 


and ask you if you can recognize that? 

It looks like my wife's writing. 

What is the document? 

I think when I had an examination, sir, I was asked to 
bring in all the copies of the orders that I had written — 
do you want me to answer the question? 

No. Let me Interrupt you, please. Are those the first 
six sales you made for Gold Set! Associates? 

I don't know without looking, to answer your question. 

I can explain more fully what this represents. -\t the 
time we compiled the sales that I made, you wanted all the 
sales that I made from the day I started in my business 
until the time of my examination. I compiled those, and 
I found that some of them were missing, and I think we 
hand-wrote — 


THE COURT: I would like to end 
this Interminable conversation. What do you 
want to find out? Do you want to know when his 
first sale was? He fixed a definite date on 
that, on August 29th or the next day. He has 
definitely fixed that. Now what is it you 
want to know after that? 

MR. WILLIAMS: I don't recall that 
the witness was that definite. Your Honor. 
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MR. WILLIAMS Wao August 29th your 

first sale? 

A According to this, yes, sir. 

Q Who was that sale to? 

A The Town of Weyland, Highway Department. 

q Was that a National Chemaearch customer when you worked 
for National Chemaearch? 

A I sold this account while I worked with Chemaearch, yea, 
sir. 

q Did you sell other accounts on that day? 

A There are two other entries here. There la the Steuben 
County Jail. 

q Did you sell that account while you were with National 
Chemaearch? 

A Yea, sir. 

Q What Is the next one? 

A Town of Erwin, Highway Department. 

Q Did you sell that account when you were with National 

Chemaearch? 

A Yes, sir. 

MR. WILLIAMS! I offer Exhibit P-12 
into evidence. 

MR. SHAPIRO: No objection. 

THE COURT: It Is received. 
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A Yes, sir. 

t 

Q So for two months you retained those in your own possession, 
correct? 

A That's correct. 

Q And did you retain these customer sheets, the route sheets? 
A I never had them, sir. 

Q Did you have a route book filled with route sheets? 

A I had a book similar to that. It was a prlnt-out that 

was supplied to me by the company maybe a year or so ago. 

Q And that contained the names of customers? 

A Yes, sir. 

• » 

Q And you retained those, correct? 

A ?«'" asked me If I gave those back to the company. 

Q Did you keep those for that period of time, for that month 

and a half? 

A Yes, sir. 

Q Did you keep the product book.,? 

A I kept everything that I had — well, whatever I had, I 
had. 

Q Before you came with National Chemsearch, what was the 
most amount of money that you would earn? 

I 

A Probably close to ten thousand, sir. 1 

Q Here Is your application, P-8 In evidence, and turn to 

Page 3 In that ai plication and examine the terlal at the 
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action for an injunction be dismissed — 

THE COURT: I will decide that in a 
different phase of the case. After I get a 
verdict from the Jury here, then I will deter- 
mine the question of the injunction. I'm not 
going to take that up now. 

MR. SHAPIRO: If it please the Court, 
Your Honor has said that you will submit to the 
Jury the question of whether the plaintiff has 
sustained damages as a result of loss of profit, 
&nd if so> how much -- 

THE COURT: Here is exactly the 
questions I am going to submit to the Jury 
(indicating), and there is one copy for each of 
you there. The Jury will have that in writing, 
and they will answer it in writing. 

MR. SHAPIRO: May I move, then, that 
in accordance with the brief that we have Just 
submitted to Your Honor that mitigation of dam- 
ages is to be considered by them to the extent 
that their own salesmen were in the field using 
the same territory; otherwise. Your Kanor, they 
are going to recover twice, if that is the case. 

THE COURT: I deny that. I apeclfl- 
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DOUGHERTY ghren on 10-3-63. 

MR. SHAPIRO t Off tha record. ! 

i 

(Discussion ensued off the record.) 
(Commission Statements (11) marked 

I 

Defendant's Exhibit 1. for identification . ) 
Q. Just take these, and X am going to a_,i you a couple of 
general questions about them. Mr. Dougherty, you have 
furnished us with Exhibit 1, for identification, which 

l 

purports to be a series of copies of monthly statements 
describing the sales made by you in behalf of USAchca, 
starting with October, from October, 1972 through the 
end of Auguft, through August 31, 1973. Now do these 
statements accurately and fairly reflect all of the sales , 

I 

that you have made for your employer during that period 
of tine? 

A. Yes. 

Q. Do they show everything that you have sold? 

A. Yes. 

Q. Prom the time that you started to work with the Company, 

October 16, 1972, what have been the gross sales to date i 

j 

made by you, according to those statements? 

i 

A. Fifty- five thousand one hundred seventy- five dollars. 

Q. There has been an additional month since then, which would 
be September of 1973, that is not shown there, is that 
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correct? 

A. I haven't received that statement yet. 

I 

Q. Can you tell me approximately what were your gross sale3 

i 

for the month of September, 1973? 

A. Between $4,800.00 and $4,900.00. 

Q- During the time that you have been with the Company has 
there been a change in the pricing structure of the 
products that you have sold? In other words, has there 
been either a general price increase or percentage incr_ 
or any change in the way that prices are determined, as 

I 

far as you know? 

A. Yes. 

Q. When would that have occurred, and what was it? 

A. Z believe it was Kay 1, 1973. 

Q. What was the change in the pricing structure? 

i 

A. Six per cent across the board. 

Q. So that all the products that you sold went up by six 
per cent on May 1, 1973? 

A. Right. I 

Q. Has that been the only change in the pricing structure? 

A. Yes. 

Q. Has thore been any change in the commission structure that 
you receive on the sale of those products, since your 

***** 
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products constitute, out of your total sales, if you ars 
able to? 

A. I couldn't cor-a up with a figure or* that. 

Q. Has anyone frcm the Company evor spoken to you regarding 

your approaches to customers that were sold by 
Mr. Goldstein when he worked with the Company, anyone 
in your Company speak to you about that? 

A. In what way? 

Q. I am asking you if anyone has evor spoken to you about 
approaching customers that were sold by Kr. Goldstein? 

A. Yes. 

Q. Who was that? 

A. My Manager, Dick ko then stein. 

Q. What, if anything, did he say regarding your approaches 
to those customers? 

A. Try and get the customers back. 

Q. Did he suggest any methods? 

A. just keep calling on them. 

Q. Bow many of your customers, as of today, are customers 

\ 

that were furnished to you at the time your employment 
commenced, that is in terms of percentage? Can you toll 
me approximately how many customers were customers at tho 
time you began your work? 
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A. Probably about 60 per cent, 65 per cent. 

Q. T ben would it be fair to say that about 35 per cent to 

40 per cent would bo new customers? 

A. Yes, or customers that I haven't sold. 

Q. Well, let's break this down. Approximately what per cent 

of your present customers are customers that you personally 
have developed in the last year, either in number or 
percentage of total customers? 

A. When I first started 1 was averaging between 18 and 20 
new acccur.t3 a month, and as time as gone on that ha3 
reduced to where it is about eight to ten a month. 

Q. Have you been encouraged to solicit new customer*!? 

A. Yes. 

Q. What fora has that encouragement taken; is there any 

difference in ycur remuneration based on new customers? 

A. Wall, it takes a lot more time with a person, to see the 
right partv on the first call, and to close that party 
on the first call than it would if they were a customer; 
takes a lot more work. 

Q. Ky question is, what encouragement have you roceived fren 
your Comply to solicit new customers? Do they provide 
any additional incentive to sell a new customer, as 
compared with selling an existing customer? 


* * * * * 
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AFFIDAVIT OF SERVICE 


RE: USAchem v. GOLDSTEIN 


STATE OF NEW YORK ) 

COUNTY OF ONONDAGA ) ss. : 

CITY OF SYRACUSE ) 

EVERETT J. REA , being duly sworn, deposes and says: 

That he is associated with Spaulding Law Printing Company of Syracuse, 
New York, and is over twenty-one years of age. 

That at the request of HARRIS, BEACH AND WILCOX, Attorneys for 
Plaintiff- Appellant , 

J(S)he personally served three (3) copies of the printed fta90Kxtyo$fiKtefi|x 
[Appendix] of the above-entitled case addressed to: 

SHAPIRO & ROSENBAUM 
707 Wilder Bldg. 

Fochester, N. Y. 14614 


by depositing true copies of the same securely wrapped in a postpaid wrapper 
in a Post Office maintained by the United States Government in the City of 
Syracuse, New York on July 25, 1974. sj 


Sworn to before me this 25th 
day of July , 1974. 

s4. 

V '€eimntssionekof Deeds 


Everett J. Rea 
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